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Introduction 

It is of great importance that employers follow proper disciplinary procedures to 
ensure compliance with the law on unfair dismissal, contractual obligations (including 
the implied duty of trust and confidence) and to ensure fair treatment of complaints 
under discrimination law. 

The basic principles in relation to disciplinary matters are enshrined in the statutory 
ACAS Code of Practice. Failure to follow this Code does not give rise to legal liability 
in itself but a failure may lead to a finding of unfair dismissal by an employment 
tribunal. In such cases there may be an uplift of up to 25% in any compensation 
ultimately awarded to the employee by the tribunal because of the failure to follow 
the Code. 

Unfair dismissal 

If you dismiss an employee, they will (subject normally to having two years’ 
continuous employment) be able to make a claim for unfair dismissal against you. If 
you are to successfully defend that claim you will need to jump three hurdles as 
follows: 

 You will need to show what the reason was for dismissal and that it was a 
potentially fair reason such as misconduct;  

 Dismissal must have been a reasonable response to the situation, taking into 
account all the circumstances of the case; and 

 You must have followed a fair and reasonable procedure, in line with the 
ACAS Code, prior to dismissal. 

Disciplinary procedure 

Your disciplinary policy and procedure should be set out in your Employee 
Handbook. 

http://www.acas.org.uk/index.aspx?articleid=2174


The ACAS Code says that rules and procedures for handling disciplinary situations 
should be set down in writing, be specific and clear.  You should ensure that all 
employees and managers know where to find the procedure and how to use it. You 
should aim to use procedures to encourage employees to improve, where possible, 
rather than just as a way of imposing a punishment. 

Your Ellis Whittam adviser will help you by drafting a disciplinary policy and 
procedure which is appropriate to your organisation. 

The main stages of a disciplinary procedure are as follows -  

1. Investigation – all alleged breaches of conduct should be fully investigated. 
In some cases this may require the holding of an investigatory meeting with 
the employee before proceeding to any disciplinary hearing.  If such a 
meeting is held, there are two types: 
 
a. A formal ‘on-notice’ meeting with the right to be accompanied: a written 

invitation is sent in advance stating the date and time of the meeting and 
setting out the nature of the conduct which is being investigated.  

 

b. Ambush - no notice or right to be accompanied: just ask the employee to 
step in to a private office/space and inform them of the reason for the 
investigation, how they are involved and ask them to answer specific 
questions in relation to the alleged misconduct. 

 
Whether you need a formal on-notice meeting will be dictated by your own 
procedures, but usually an investigation meeting is not formal and no notice is 
required.   No disciplinary sanction should be issued as a result of an 
investigation meeting. The purpose of this meeting is to ask questions only, in 
order to get the employee’s initial response to the allegations, before further 
investigation, including interviews with other relevant witnesses, is 
undertaken. 
 
You should take witness statements where relevant and always make a 
written record for later reference.  You should ensure that you follow up 
anything that the employee under investigation raises that will point to their 
innocence rather than just focusing on their guilt. Employers can lose unfair 
dismissal claims because they have not carried out a reasonably thorough 
investigation before proceeding to impose a disciplinary sanction.  
Investigations should be carried out even-handedly, looking as much for 
evidence that the employee may not be guilty (or as blameworthy as might 
have been thought) as much as for evidence of guilt. 
 
In most cases your investigation ‘officer’ will need to be a different person to 
the person holding the disciplinary meeting.  The investigation officer’s role is 
to find the facts without judgement and pass the investigation records to the 
disciplinary officer who decides whether to take the matter further informally or 
formally and, if the latter, what the appropriate stage of the procedure should 
be. 
 



2. Informal action – where possible any misconduct should be dealt with 
informally.  This simply requires the employee to be made aware of the 
breach or offence they have committed, informed how to correct it and told to 
ensure it does not happen again.  Often, this heightened awareness of the 
employer’s rules is sufficient for the employee to understand where they have 
gone wrong and to put things right. 
 
If there is a repeated breach, or such a serious breach that informal action is 
not appropriate, the next stage of the process is formal action. 
 

3. The first formal stage is a written warning.  This can be used for minor 
misconduct, perhaps where informal action has failed to prevent the issue.  In 
some situations, the breach may be so serious that moving to the next formal 
stage is reasonable. 
 

4. The next formal stage is a final written warning where the employee is 
informed that further misconduct may result in dismissal.  This stage of the 
procedure may be invoked either where there is further misconduct after a 
formal warning has been issued or where the misconduct is so serious it 
merits bypassing the earlier stage.  If there is then further misconduct, it may 
be appropriate, as an alternative to dismissal, to issue an extended final 
warning. A final warning could, depending on the circumstances, be 
accompanied by demotion if the employee agrees as a means of avoiding 
dismissal. 
 

5. The final stage is dismissal.  If, despite previous warnings, the employee’s 
conduct has not improved then, provided you have followed your own 
procedure and the process was fair and the sanction is reasonable given the 
facts, the employee may be dismissed with notice. 
 

6. Appeals.  An employee who has formal disciplinary action taken against 
them, whether by way of warning, dismissal or some other permitted sanction, 
should be given an opportunity to appeal.  (See below). 

Dismissal for Gross Misconduct 

Gross misconduct is misconduct so serious that it merits termination of the contract 
without going through the warning stages mentioned above.  Dismissal for gross 
misconduct is without notice or payment in lieu of notice.  Examples of gross 
misconduct offences are theft, violence, unlawful discrimination, serious bullying and 
dangerous breaches of health and safety rules.  There may be more examples 
relevant to your organisation and the work it does.  These should be spelled out in 
your Employee Handbook and your Ellis Whittam adviser will help you draft an 
appropriate list for inclusion. 

You should be aware that, even in cases of gross misconduct, the requirement for 
reasonable investigation, proper procedure and right to be accompanied should still 
be given. 



It is common in cases of suspected gross misconduct for the accused employee to 
be suspended from work on full pay while the investigation and preparation for the 
hearing take place.  This should only be done, however, where it is necessary to do 
so, for example to avoid conflict in the workplace or to carry out an unhindered 
investigation. Suspension in circumstances when it is not necessary might be a 
breach of your duty of implied trust and confidence. Particular care must be taken 
when dealing with employees who are professionals, for example teachers, given the 
impact suspension can have on them and their reputation.  

If an employee is suspended, the period of suspension should be kept as short as 
possible. The employee should be advised that suspension itself is not a disciplinary 
sanction, nor is it a prejudgment of the outcome of any disciplinary hearing.  

Convening a disciplinary hearing 

The first step is to issue a formal written invitation to a disciplinary hearing. 

The letter should contain sufficient information so that the employee understands 
what they are alleged to have done and why such conduct is unacceptable. The 
letter should invite or require the employee to attend a formal meeting and it should 
remind them of their right to be accompanied by either a work colleague or trade 
union representative (see below). Sufficient notice must be given to enable the 
employee to properly prepare for the meeting.  Usually, a minimum of 2 working 
days should be given, but the length of notice of the meeting should be reasonable 
given the amount of documentary evidence and preparation necessary for the 
employee to answer the allegations you have raised.  

All evidence obtained during the investigation and which is to be referred to in the 
disciplinary hearing must be enclosed with the letter. This will include statements 
from witnesses and documents. The employee should be given an opportunity to 
consider all the evidence prior to the hearing.  

At the disciplinary meeting, if the employee attends without a work colleague or trade 
union representative, you should remind them of their right to be accompanied. If 
they choose not to be accompanied then you should minute that fact in the notes 
that you are taking. 

You should then outline the complaint to the employee and talk them through the 
evidence that has been gathered which supports the complaint. You must then give 
the employee an opportunity to put their case and to answer allegations that have 
been made. 

Your Ellis Whittam adviser will help you draft the invitation letter and can help you 
prepare for the meeting. 

At the disciplinary hearing the employee should answer your questions but should 
also be allowed to ask questions, present evidence, call witnesses if appropriate and 
question any witnesses relied on by you.  This can be done by asking the witness to 
attend and answering the questions from the employee directly in the meeting or by 
the employee stating which questions (s)he wants to ask of the witness and you 



ensuring those questions are answered and reported back to the employee before 
any decision is made.  At the end of the hearing you should ask the employee and/or 
their representative whether there is anything else they would like to say before you 
adjourn to consider your next course of action. 

If you are upholding the allegation(s), before making any decision as to the 
disciplinary sanction to be applied, you should take into account the employee's 
disciplinary and general record. You should also take into account the explanations 
given by the employee and consider what action you have taken in the past against 
other employees in similar cases - it is important that you deal with similar cases in a 
consistent manner.  Finally, you should consider the employee’s length of service as, 
whilst this does not negate the misconduct committed, it may be reasonable to show 
leniency if the employee has been with you for a long time without any previous 
disciplinary issues. 

If you do decide to dismiss then that dismissal must be reasonable taking all the 
circumstances of the case into account. Consideration must be given as to why a 
lesser sanction to dismissal should not be imposed.  

You should contact your Ellis Whittam adviser prior to telling the employee of your 
decision. 

The right to be accompanied  

At each stage of the procedure, with the exception of the investigation stage as 
stated above, all employees have a ‘right to be accompanied’ at disciplinary or 
appeal hearings. 

In this respect, a disciplinary hearing is a meeting where a formal warning or some 
other sanction, such as dismissal, might be imposed on an employee. It expressly 
includes appeal hearings. There is no statutory right to be accompanied at ‘true’ 
investigation meetings. 

The person who accompanies an employee can be either a fellow worker or a trade 
union official. Your employees acting as companions to fellow employees can take 
paid time off work to prepare for and attend the hearing. 

The companion/union representative should be allowed by the employer to put the 
employee's case, respond to any views expressed and confer with the employee. 
The companion/union representative cannot answer any questions put to the 
employee. 

If an employee's chosen companion or union representative cannot attend a 
disciplinary meeting at a time proposed by you then the employee can ask for a 
postponement of up to 5 working days. 

If an employee is unreasonably refused the right to be accompanied, they can bring 
a claim at a Tribunal and could be awarded up to two weeks' pay for the refusal. 

Appeals 



An employee who has formal disciplinary action taken against them should be given 
an opportunity to appeal. It is suggested that you set a time limit for bringing an 
appeal, such as 5-10 working days from receipt of notice of the disciplinary sanction. 

A more senior person who has not been involved with the case should hear the 
appeal. If, because your organisation is too small, that is not possible, then the 
person overseeing the case should try to act as impartially as possible. 

If an employee does appeal, your Ellis Whittam employment law adviser can advise 
on the process to follow. 

You should set a date for an appeal hearing and inform the employee in writing, 
again confirming their right to be accompanied. 

There are two types of appeal hearing: 

1. Review of the decision – where the appeal officer’s job is to consider what the 
employee has to say by way of grounds of appeal against the reasons for 
dismissal and make a decision as to whether the disciplinary sanction 
imposed was reasonable or not; or 

2. Complete rehearing – where the appeal officer’s job is to hear the employee 
and consider all of the evidence and if necessary to undertake further 
investigations, so as to enable the appeal officer to reconsider the case and 
impose a sanction as he or she sees fit. It would not normally be appropriate 
for the appeal officer to impose a more severe sanction on appeal, however. 

The appeal decision should be confirmed to the employee in writing as soon as 
possible. If an individual is reinstated on appeal, then the dismissal essentially 
“disappears” and any loss of wages/salary for the period between dismissal and 
reinstatement should be reimbursed to the employee. 

Holding a meeting in the employee's absence 

Where an employee has failed to attend a disciplinary hearing, without good reason 
or without letting you know why, the meeting can proceed in their absence provided 
that they have been informed in advance that this will happen.  The disciplinary 
invitation should contain a warning that the hearing will proceed in absence if the 
employee does not attend. Before taking the step of deciding the case in the 
employee’s absence, please seek the advice of your Ellis Whittam employment law 
adviser.  In some cases, we may advise attempting to re-convene the meeting 
before deciding in absence. 

It is important that the minutes of a meeting in absence are taken to reflect that the 
employee has been advised of the evidence and issues, that the employee's non-
attendance is noted and to record the basis on which the decision was reached.  
 
It would not be reasonable to hold the meeting in absence if the employee does have 
a good reason for being unable to attend. If the employee does have a good reason 
for non-attendance, you should re-arrange the hearing as soon as possible.   



Dealing with unauthorised absence 

If an employee is absent from work apparently without good reason then the 
absence can be treated as unauthorised and dealt with as a disciplinary matter, as 
set out above. 

If the absence is due to medically certified illness then it should be dealt with as a 
separate sickness issue - see Sickness and Sick Pay. 


