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Foreword
Welcome to the Spring edition of the Ellis Whittam What’s New in 
Employment Law guide.
 
HR has played a vital role in organisations’ COVID management. 
Thankfully, with the vaccination rollout making great strides and the 
government’s lockdown exit plan on schedule, we are now at a stage 
where the focus will be less on firefighting and more on the proactive, 
strategic HR work that entices most HR professionals into the field in 
the first place. 

But before HR teams can move forward, it’s important to take stock, 
starting by making sure that core HR tasks which have been put to 
one side during the pandemic are taken care of and that your policies, 
procedures and practices are bang up to date. Indeed, whilst HR teams 
will have had their heads down for most of the year reacting to a steady 
stream of workforce challenges, Employment Tribunals have remained 
active, and the law and best practice has continued to evolve throughout 
this time.

To bring you up to speed with the latest legal developments, support 
your compliance and minimise the potential for legal missteps in the 
year ahead, this guide summarises some of the notable case law decisions from the past six months, 
including the latest cases on unfair dismissal, discrimination, employment status and equal pay and the 
implications for employers.

Finally, we will look ahead to awaited case decisions and the upcoming legal changes that stand to impact 
employers in the months ahead.

We hope that you find the case summaries and other information contained in this guide helpful. Should you 
require support with any aspect of people management and legal compliance, our qualified Employment Law 
and HR specialists can help to take the pressure off. From pragmatic advice and bespoke documentation to 
expert training and HR consultancy, our tailored services are designed to provide an added layer of expertise 
to help HR teams save time, reduce risk and stay one step ahead. 

We’re available on 0345 226 8393 or you can visit our website for more information.

All the best, 

James Tamm
Director of Legal Services at Ellis Whittam
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https://elliswhittam.com/employment-law-hr/large-organisations/?v=hrbriefingnl
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Case summaries

Unfair dismissal
 
K v L
 
This case involved a school teacher who was dismissed following 
concerns that he had downloaded indecent images of children. The 
Employment Appeal Tribunal (EAT) has now ruled that the Claimant 
was unfairly dismissed. 

The Claimant had been employed by the Respondent for 20 years and 
had an unblemished disciplinary record. Following a search of his home, 
which he shared with his son, the Claimant’s computers were seized 
by the police. It was discovered that indecent images of children had 
been downloaded. Although the Claimant was charged for the offence, 
the Procurator Fiscal decided not to prosecute as there was insufficient 
evidence to show that he was responsible for downloading the images. 

The school suspended the Claimant and contacted the Crown to seek evidence to help them decide whether 
it was appropriate for them to continue to employ him to work with children. The evidence from the Crown 
was too heavily redacted to assist the school in their investigation. Regardless, they proceeded with the 
disciplinary process and dismissed the Claimant on the grounds of misconduct. In giving their reasons for 
dismissal, the school stated that as the computer was in the teacher’s possession, they couldn’t exclude the 
possibility that he was responsible for the images. The school said that presented an unacceptable risk in 
the context of him continuing to work with children. The school also suggested that there was a high risk of 
reputational damage if they failed to act. 

The Claimant raised a claim for unfair dismissal, arguing that the school did not mention the risk of reputational 
damage as being grounds for dismissal prior to the disciplinary hearing. He also argued that the school did 
not have evidence to decide whether he was guilty of downloading the images or not and that it was not open 
to them to dismiss him based on just a possibility that he had. His unfair dismissal claim was rejected by the 
Tribunal and he appealed to the EAT. 

Decision

The EAT allowed his appeal and held that the dismissal was unfair. It was held that the employer 
had given no notice that reputational damage was a potential ground of dismissal when the 
Claimant was invited to the disciplinary hearing. Further, the school was not entitled to dismiss 
on the basis that misconduct was a possibility and was required to be satisfied that there was 
substantial evidence in support of the misconduct, which was lacking in this case.

Lessons for employers and HR teams

This case serves as an important reminder to employers to be clear and consistent about the 
specific grounds of a disciplinary action and why they believe that those grounds may warrant 
dismissal. Reputational damage is quite separate to misconduct and would fall under “some other 
substantial reason” (SOSR) as the potentially fair reason for dismissal. Employers should also 
be satisfied that they have a genuine belief that the alleged misconduct happened and that that 
belief was based on reasonable grounds. Employers should not dismiss an employee based on 
a mere possibility.
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Kubilus v Kent Food Ltd
 
The Claimant, a delivery driver, was required in terms of his employer’s 
handbook to treat clients courteously and to take reasonable steps to 
safeguard his own health and safety and that of others as a result of 
his actions at work. The drivers’ handbook also stated that customer 
instructions regarding PPE must be followed. 

One of the main clients at the depot where the Claimant worked was 
Tate. Tate required visitors to wear face masks at its site. Despite being 
asked by two Tate employees, the Claimant refused to wear a facemask 
while in the cab of his vehicle, arguing that his cab was his own private 
area and wearing a face mask in that environment was not a legal 
requirement. 

Tate reported the incident to the employer and disciplinary proceedings were initiated to consider the 
allegation that, in refusing to comply with the customer’s instruction, the Claimant had breached the terms of 
the handbooks and caused problems with its relationship with its customer. The conclusion of the disciplinary 
process was summary dismissal. 

Decision

The Tribunal found that the dismissal was fair. The Tribunal said that, although some employers 
may have chosen to impose a warning, the employer was entitled to treat the Claimant’s behaviour 
as a sufficient reason for dismissal. The Claimant’s insistence that he hadn’t done anything wrong 
was also relevant as it provided the employer with no comfort that he would not behave in the 
same way in the future.

Lessons for employers and HR teams

When relying on the decision of a third party to justify dismissal, it is important to remember that it 
is not a free pass. A Tribunal would still expect the employer to try and reason with the third party 
and explore alternative employment before moving to dismissal.
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Employment status
 
Uber Eachtiarna and others v CitySprint (UK) Ltd
 
In this long-awaited case involving the gig economy, the UK Supreme 
Court has finally ruled on whether private hire drivers operating through 
the Uber platform are “workers” for the purposes of employment 
legislation or are classed as “self-employed”. 

Uber drivers brought claims for unlawful deductions from wages – the 
alleged failure to pay National Minimum Wage – and for a failure to 
provide paid annual leave. Two of the drivers, Mr Farrar and Mr Aslam, 
were selected as test claimants for the case. 

Decision

The Supreme Court has ruled against Uber, and the judgment awards “worker” status to those 
such as Mr Farrar and Mr Aslam. Being classed as “workers” affords them, and potentially 
hundreds of thousands of other “gig” workers like them in the booming parcel and food delivery 
sectors, rights such as protection from unlawful deductions from wages, entitlement to receive the 
National Minimum Wage and entitlement to paid annual leave under the working time regulations. 
Being classed as self-employed would have denied Mr Farrar and Mr Aslam, and many others 
like them, these rights. 

The Supreme Court held that Tribunals must look at the reality of the relationship between parties, 
such as Uber and the drivers in this case, and not be bound by the contents and wording of the 
complex legal documentation, like that drawn up by Uber. Employment status is a multi-factorial 
test and the relevant factors in this case included the fact that:

 K Uber set the fares and contractual terms, not the drivers;
 K Uber could impose sanctions on drivers for declining work;
 K Drivers were subjected to a ratings system which could result in warnings and ultimately 

termination of their contract; and
 K Uber imposed limitations on the driver’s communication and ability to contract directly with 

passengers in future. Drivers were therefore incapable of furthering their business as a 
genuinely self-employed person would be.

The Tribunal was therefore entitled to find that Uber drivers are “workers” from the moment they 
switch on their Uber apps and are available for work in their area until they switch off their Uber 
apps at the end of their working day (as opposed to merely when they have a passenger in their 
vehicle). 

The case will now be remitted to the Tribunal to decide how much compensation the Uber drivers 
are entitled to. It has been suggested that tens of thousands of Uber drivers could be entitled to 
an average of £12,000 each in compensation. 
Since the judgment, Uber has stated that, going forward, it will pay its drivers the National Minimum 
Eage, holiday pay and pension contributions.
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Lessons for employers and HR teams

The decision is certainly a costly one for Uber, but it also has potentially far-reaching consequences 
across the entire gig economy. Previous case law has suggested that contractual terms can be 
disregarded in some circumstances when considering worker/employee status and a Tribunal 
should look at the reality of the situation. This decision seems to go a little further, stating that it 
is wrong in principle to treat the written agreement as a starting point when considering statutory 
rights.

Instead, the right approach is to consider the purpose of the legislation, which is to give protection 
to vulnerable individuals who are in a subordinate position in relation to the organisation who 
controls their work. The contract now arguably becomes even less important and that could make 
it easier for individuals to demonstrate that they are workers or employees in future cases. 
Those who engage people on a purportedly self-employed basis should take note.

Stojsavljevic v DPD Group UK Ltd
 
The Tribunal found that two individuals working for a parcel collection and delivery business under franchise 
agreements were not workers. The EAT heard the appeal by the Claimants on 9 and 10 March and a judgment 
is awaited. 

Discrimination
 
Cummings v British Airways
 
This case involved a challenge to BA’s policy that if a member of cabin crew takes three days of unpaid 
parental leave in a month, they automatically lose a day of annual leave entitlement. The Claimant argued 
that the policy was indirectly discriminatory against women, as women are more likely to take unpaid parental 
leave than men. 

Decision

The Tribunal rejected the claim on the grounds that the policy applied to all cabin crew regardless 
of gender. However, this decision was overturned by the EAT. On appeal, the Judge found that 
the appropriate pool for comparison was not cabin crew in general but rather cabin crew with 
childcare responsibilities. 

The case has now been remitted to the Tribunal to re-consider the claim based on the correct pool 
for comparison. The Tribunal will also consider the Respondent’s argument that the policy does 
not involve any disadvantage.

Lessons for employers and HR teams

Any rule, policy or procedure that adversely impacts one category of employee is always open to 
an indirect discrimination challenge. Employers will find it difficult to escape scrutiny of the rule on 
a technicality – like the relevant pool for comparison – and should instead focus on the objective 
justification for the rule. You will need to show the rule has as a legitimate aim and is necessary 
and proportionate way of achieving that objective.
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Heskett v Secretary of State for Justice
 
Indirect discrimination can be justified if the employer can show that their 
policy or practice is a proportionate means of achieving a legitimate aim. 
Case law tells us that cost on its own cannot amount to a legitimate aim 
(“cost alone”); however, if it is combined with another factor, then cost 
can be taken into account (“cost plus”). 

In this case, the EAT considered whether “absence of financial means” 
is the same as cost in the sense that, on its own, it cannot be a legitimate 
aim. 

The Claimant worked as a probation officer. In 2016, he brought a claim 
after government funding cuts led to changes in the way that certain 
probation officers progressed up the salary scale. Under the new 
progression policy, it would take newly-appointed officers 23 years to climb to the top of the salary scale 
as opposed to seven or eight, meaning the Claimant’s longer-serving (and typically older) colleagues who 
had reached the top (or close to the top) of the band would earn around £5,000 more per year in salary 
and pension. The Claimant argued age discrimination, asserting that the pay progression policy indirectly 
discriminated against younger probation offers like himself. He argued, with reference to previous case law, 
that cost saving alone could not amount to a legitimate aim and therefore the employer’s actions could not 
be justified. While the Tribunal agreed that the policy was, on the face of it, discriminatory, it held that it was 
objectively justified based on the facts of the case. Crucially, it found that this was not a “costs alone” situation. 

Decision

The EAT upheld this decision, and the case eventually made its way to the Court of Appeal. The 
Court of Appeal considered whether the reason for the employer’s action was to reduce costs for 
its own sake. If so, this would not be a legitimate aim. It started by reflecting on the Tribunal and 
EAT’s findings, noting the following:

 K The slowing of the rate of progression had a disproportionate effect on younger employees 
because a higher proportion of older employees would, in the nature of things, either have 
reached the top of the pay band or in any event have progressed further up it than younger 
employees.

 K However, the reason for the Tribunal rejecting the Claimant’s submission that the employer’s 
actions had been based on “costs alone” wasn’t because this was a “costs plus” case. In 
other words, the Claimant’s argument wasn’t dismissed because the Tribunal believed there 
was some other factor at play; the reason it had rejected the Claimant’s argument was 
because it had drawn a distinction between cases where the aim was “cost cutting” and 
cases where an “absence of means” forces the employer to do the act complained of.

 K The employer’s budget for paying its employees had been frozen, so it was required to 
reduce the rate of pay progression in order to “live within its means”. This, the Judge said, 
was an important part of the picture, and meant that employer’s aims “cannot simply be 
described as cost cutting”.

With this in mind, the Court of Appeal held that while the “cost plus” principle is correct and 
stands, the real question to answer here was whether “absence of means” can be treated as a 
distinct factor from “cost”. 

Ultimately, it held that the employer’s justification in this case cannot fairly be characterised as 
“cost alone”. It wasn’t just that it would have been more expensive for the employer to avoid the 
discriminatory impact of the measure in question, but that it was positively unaffordable. The 
Claimant’s appeal was therefore dismissed. 
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Lessons for employers and HR teams

For employers, the case confirms that if an employer is subject to financial constraints which 
oblige it to reduce its costs, then that can be enough to amount to a legitimate aim.

Allay (UK) Ltd v Gehlen
 
The EAT ruled in this case that the “reasonable steps” defence to harassment could not be relied upon where 
the training has become “stale” and required refreshing. 

The Equality Act 2010 provides that an employer can defend a claim resulting from the discriminatory actions 
of an employee if they can show that they took all reasonable steps to prevent the behaviour from occurring. 
This will include having effective and well-communicated policies and regular and effective “all staff” training. 

In this case, the Claimant was subject to discriminatory comments on a regular basis from one of his 
colleagues. The comments were overheard by numerous members of staff, including two managers, and 
had been reported to management by the Claimant previously. The Claimant was subsequently dismissed 
on the basis of conduct and thereafter raised a claim against his employer for harassment and discrimination. 
The harassment aspect of the claim succeeded but the employer appealed on the basis that they had taken 
all reasonable steps to prevent the harassment in question. 

The employer had previously supplied training to the perpetrator in early 2015 that covered equality, diversity, 
bullying and harassment. 

Decision

Whilst the Tribunal had acknowledged that training had been delivered to the employees, it was 
now “clearly stale” and the employer had not taken all reasonable steps to avoid the harassment; 
a reasonable step would have been to provide refresher training. This was supported by the 
fact that the perpetrator thought that his remarks constituted “banter” and that the Claimant’s 
colleagues, including managers, failed to report these instances. 

The EAT upheld the Tribunal’s original decision and outlined what effective and reasonable 
training should look like: 

 K Training should be meaningful and thorough in order to be effective; “brief and superficial” 
training is unlikely to be an effective way to prevent harassment.

 K It is imperative that training remains up to date and has a lasting effect on employees, as 
“stale” training will not demonstrate that an employer has taken reasonable steps to prevent 
the harassment occurring. Likewise, if harassment continues to occur within the workplace, 
employers should consider refreshing or improving the quality of their training.

Lessons for employers and HR teams

This decision sends a clear message to employers that all policies, procedures and training 
should be kept up-to-date and should be of high quality. The “reasonable steps” defence will 
only succeed where the training given is thorough and effective; if employees are not adhering 
to policies, it may be that the training given was not effective or that the training requires to be 
refreshed.









9

Taylor v Jaguar Landrover
 
In the first decision of its kind, the Tribunal found that non-binary and 
gender-fluid people are protected from discrimination and harassment 
under the protected characteristic of “gender reassignment”. 

The Claimant was an engineer who identified as gender fluid/non-binary 
and had begun to dress in women’s clothing. Whilst working for Jaguar 
Land Rover, the Claimant (who prefers female pronouns) complained 
that she was subjected to insults and abusive jokes from colleagues 
and had also experienced difficulties in using the toilet facilities at the 
workplace and accessing managerial support. 

Under s.7 of the Equality Act, a person has the protected characteristic 
of gender reassignment if they are proposing to undergo, are undergoing 
or have undergone a process for the purpose of reassigning their sex by changing physiological or other 
attributes of sex. Until this case, there had been uncertainty over whether this protection covered those who 
identify as gender fluid/non-binary, meaning their gender identity does not sit comfortably with either ‘man’ or 
‘woman’. 

Decision

The Tribunal held that it was “beyond any doubt” that the Claimant’s gender identity was protected 
under the Equality Act, with the judge agreeing with the Claimant’s comments that gender 
reassignment “concerns a personal journey and moving a gender identity away from birth sex”. 

The Tribunal upheld the claims of direct discrimination, harassment and victimisation on the 
grounds of gender reassignment and awarded the Claimant aggravated damages because of 
“the egregious way the Claimant was treated and because of the insensitive stance taken by the 
Respondent in defending the proceedings”. 

Lessons for employers and HR teams

Whilst this is a first-level decision and therefore not binding on other Tribunals, it helps to establish 
a wider scope of legal protections for those who identify out with traditional binary genders. It also 
serves as another reminder to employers that they should be proactive in fostering an inclusive 
ethos within their organisations.
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Page v NHS Trust Development Authority
 
The Claimant in this case was both a non-executive director of the 
Respondent and a lay magistrate who, as part of a panel, reached 
decisions on adoption applications. The Claimant was a practising 
Christian and had a strong belief that children should be raised by a 
mother and a father as opposed to two parents of the same gender 
or a single parent. He expressed views along these lines to his fellow 
magistrates and was subjected to disciplinary action as a result. He 
went on to do an interview with a newspaper in which he repeated his 
views and talked about the alleged discrimination that he had suffered 
as a Christian. 

The Trust became aware of the disciplinary action and the media 
interview when it was drawn to its attention by the chair of its LGBT staff 
network. The Trust warned the Claimant that the public expression of his views could affect his position with 
the Trust and instructed him to inform the Trust if he was planning to participate in any further media interviews. 
Despite this, the Claimant went on to give several more media interviews, during which he expressed his 
opposition to homosexual activity, without first having communicated with the Trust about this. 

The Trust suspended the Claimant and ultimately decided not to renew his non-executive directorship. 
Mr Page brought claims of direct and indirect religious discrimination and a claim under Article 9 of the 
European Convention of Human Rights (freedom of religion). 

Decision

The Claimant was unsuccessful in his claims at the Tribunal and the EAT and the Court of 
Appeal recently refused the Claimant’s appeal. This follows on from a series of cases where the 
Courts and Tribunals have distinguished between holding religious beliefs and the inappropriate 
manifestation of those beliefs. 

The Claimant argued that, if he was unsuccessful in his appeal, it would be very difficult for 
anyone holding strong Christian values, and who has traditional views about sexual orientation 
and gender identity, to hold public office. 

The Court of Appeal disagreed, indicating that there is no limitation on the views that people can 
hold but there is a limitation on the extent to which those views can be publicly expressed. The 
right to freedom of religion and freedom of expression are not absolute.

Lessons for employers and HR teams

Cases involving competing rights – such as the right to freedom of expression versus the right 
not to be discriminated against – can be difficult to judge. It is problematic to know where to draw 
the line and a careful analysis of the competing rights will need to be conducted. If in doubt, take 
advice.







Stay informed
New case law is emerging all the time, making it difficult for HR teams to keep 
pace. If you would like to hear about important developments in Employment 

Law, HR and Health & Safety, as well our upcoming webinars on the latest 
issues impacting employers, sign up to our monthly newsletter.

Equal pay
 
Asda Stores Ltd v Brierley and others
 
The UK Supreme Court has now ruled that Asda store workers are entitled to compare themselves to 
distribution centre staff for equal pay purposes.

More than 35,000 Asda shop workers, the majority of whom are women, sought compensation on the basis 
that, between 2008 and 2014, they received less pay than the predominantly male staff working in the chain’s 
distribution depots, by arguing they were a valid comparator under the Equality Act 2010 and Equal Pay Act 
1970.

In January 2019, the Court of Appeal upheld the previous rulings of the Employment Tribunal in 2016 and 
EAT in 2017 by concluding that shop workers were entitled to compare themselves to warehouse staff and 
could rely upon cross-establishment comparison, given the retail and distribution locations were separate 
from one another. Asda appealed to the Supreme Court on the basis that the roles were not comparable and 
therefore did not satisfy the requisite criteria for equal pay claims. This was the first case involving a cross-
establishment comparison where both the shop workers and warehouse staff contractual terms were not 
fixed by collective bargaining agreements.

Decision

On 26 March 2021, in a unanimous judgment, the Supreme Court justices dismissed Asda’s 
appeal, by finding that Asda shop workers were permitted to use the same terms and conditions 
of employment enjoyed by the warehouse staff as a valid comparison. Although the shop workers 
and warehouse staff were based at separate establishments, the common terms enjoyed by 
either party were substantially the same at both premises, thus satisfying the qualifying conditions 
to bring a claim under equal pay.

Lessons for employers and HR teams

Importantly however, the ruling does not mean that the shop workers are entitled to equal pay. 
They will still have to demonstrate that the different jobs are of equal value and, subsequently, if 
there is a reason other than sex discrimination that means the roles should not be paid equally. 
Therefore, there is still a long road ahead.

Although perhaps unsurprising, the outcome of the case will have a significant impact on other 
similar group action claims being brought by shop floor staff at several major supermarkets, 
including Sainsbury’s, Morrisons, Tesco and the Co-op. Essentially it means that the claims can 
proceed as opposed to being rejected at this relatively early juncture.





11

https://elliswhittam.com/employment-law-hr/large-organisations#kat-newsletter
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Looking ahead

Ongoing COVID challenges
 
Naturally, we can expect COVID-19 to continue to dominate the headlines, and the government’s time, in the 
months ahead. 

Perhaps the biggest issue facing employers of all sizes right now is vaccination. This is largely unchartered 
territory with far-reaching consequences for businesses, presenting numerous workforce and health and 
safety implications that you will have never needed to consider before. It is also somewhat of an employment 
law grey area, and people leaders will need to know how to respond to a multitude of difficult employee 
dilemmas. Can you compel employees to have the vaccine? What can you do if they refuse? What are the 
alternatives? We have produced resources to help you navigate this tricky area and understand the legal 
position, including a Vaccination and Testing Guide, Vaccination FAQ and template Immunisation and 
Testing Policy.

Another challenge that will intensify as we start to come out the other side of the pandemic is homeworking. 
The Chancellor recently weighed in on the office versus homeworking debate, suggesting that employees 
may quit if made to work from home full time. We asked 210 people on LinkedIn whether they agreed and the 
results were mixed; 19% said they needed office life; 34% said not being able to work from the office wouldn’t 
make them leave; 27% said they actually prefer homeworking; and 20% said they would quit if they couldn’t 
work from home. This highlights the scale of the task HR teams have on their hands – hybrid working and how 
difficult it will be for employers to find a solution that suits everyone. Hybrid working seems to be the future, 
but it does present issues around fairness, collaboration and inclusivity and will require careful planning and 
execution.

Of course, this all links back to a wider conversation about employee wellbeing, which will be a top priority 
for organisations. In fact, our ‘10 Ways to Wellbeing’ webinar was our most-attended webinar yet. During the 
session, our HR and People Engagement experts shared best-practice tips to help employers and HR teams 
maintain a healthy, happy, productive workforce during times of change. If you missed it and are looking to 
develop your wellbeing strategy this spring, we’ve turned the insight into a 10 Ways to Wellbeing Guide.

In the background, the furlough scheme, which can offer a solution to some of the ongoing COVID-related 
obstacles facing employers such as refusals to return to work, will run until the end of September 2021 with 
employer contributions of 10% towards salary in July and 20% in both August and September (our Extended 
Furlough FAQ contains everything you need to know).

Many businesses will be grateful for the extension, which is beyond what most will have expected. Whether 
business in the hardest hit sectors will be able to afford the wage contributions in July, August and September 
will no doubt depend on the lockdown conditions prevalent at those times. Much will depend on a successful 
vaccine rollout across the entire population and a complete end to all social distancing measures.

Some business may have already been forced to act by cutting costs prior to the Chancellor’s announcement. 
Whilst it is possible for you to re-employ people that have made redundant and furlough them, that should be 
approached with caution. Anyone taken back on will start to accrue holidays again and will have the right to 
notice after one month’s service, so there will be additional costs to businesses. There are also complex rules 
about continuity of employment if someone is re-employed very soon after leaving. As a result, our advice 
generally is not to re-employ – but if you choose to, make sure you leave a two-week gap between dismissal 
and re-engagement. Our Back to Business Hub contains a suite of helpful guidance notes and templates 
to help you manage the redundancy process confidently and compliantly, and can be accessed through our 
main Coronavirus Advice Hub.

https://ew.elliswhittam.com/l/398692/2021-04-19/d5hglq/398692/1618825542ZghgigUv/Vaccination_and_Testing_Guide.pdf
https://ew.elliswhittam.com/l/398692/2021-04-19/d5hgmd/398692/1618826014vzZ8EPCa/Vaccination_FAQ_England_and_Wales.pdf
https://ew.elliswhittam.com/l/398692/2021-04-19/d5hglz/398692/1618825706Wv3m1kpP/Immunisation_and_Testing_Policy.docx
https://ew.elliswhittam.com/l/398692/2021-04-19/d5hglz/398692/1618825706Wv3m1kpP/Immunisation_and_Testing_Policy.docx
https://www.linkedin.com/company/1028825/admin/
https://ew.elliswhittam.com/l/398692/2021-04-19/d5hgm2/398692/1618825800jRuRyg44/10_Ways_to_Wellbeing.pdf
https://ew.elliswhittam.com/l/398692/2021-04-19/d5hgms/398692/16188260904pag8kf0/Extended_Furlough_FAQ.pdf
https://ew.elliswhittam.com/l/398692/2021-04-19/d5hgms/398692/16188260904pag8kf0/Extended_Furlough_FAQ.pdf
https://elliswhittam.com/covid-19/register/?v=hrbriefingnl
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Upcoming legislative changes

The pandemic means that parliament may have little time for new 
legislation. However, we may see the Employment Bill which was 
originally mentioned in the Queen’s speech back in December 2019. 
The bill could introduce a number of new laws, including:

 K Extending redundancy protection to pregnant employees and 
those recently returned from maternity leave. At the moment, only 
those actually on maternity leave in a redundancy situation have 
enhanced rights, such as “first refusal” over alternative roles.

 K The right for carers to take five days’ leave per year to carry out 
their caring responsibilities.

 K Making the right to work flexibly the default unless there is a good 
reason to deny it.

 K The right for zero-hours or casual workers to request a stable contract with set hours after 26 weeks’ 
service.

At the end of February, the government’s consultation on the use of non-compete clauses closed. The 
government was exploring the option of restricting their use in order to maximise opportunities for individuals 
to start new businesses and find new work. That could lead to a legislative change later in 2021.

On 6 April, IR35 rules became applicable in the private sector. The measure shifts the compliance burden 
from the worker's personal service company to the medium and large "client" organisations that they work for, 
by treating the client organisation as an employer for income tax and NICs purposes. Effectively, it will now 
be down to employers to prove that workers are in fact self-employed – download our Employment Law and 
IR35 Factsheet to check you’re classifying people correctly. 

Also on 6 April, various employment-related rates and measures, including National Minimum Wage, 
statutory maternity pay and SSP, were increased. The National Living Wage has also been extended to 
23 and 24-year-olds for the first time. HR teams will no doubt have their fingers on the pulse when it comes 
to annual changes like these, but it’s important to get it right to avoid being named and shamed. We discuss 
April’s need-to-know employment law changes here.

As a result of the continuing effects of the COVID-19, the Equality and Human Rights Commission (EHRC) 
has suspended enforcement of the gender pay gap reporting deadlines for the 2020-21 reporting year to 5 
October 2021.

On 31 May, the right not to be subjected to a detriment on health and safety grounds is extended to 
include workers as well as employees. This issue has been particularly prevalent during the pandemic and 
we have seen a recent spike in Tribunal cases with a whistleblowing element, which we dissect further here. 
Our Refusals to Return to Work Guide contains explains the process for dealing with people who refuse 
to attend work on the basis they believe it poses are serious and imminent danger to health, as well as what 
relevant laws at play in these scenarios.

https://ew.elliswhittam.com/l/398692/2021-04-19/d5hgns/398692/1618826772ZCIRAMLr/Employment_Status_and_IR35_Factsheet.pdf
https://ew.elliswhittam.com/l/398692/2021-04-19/d5hgns/398692/1618826772ZCIRAMLr/Employment_Status_and_IR35_Factsheet.pdf
https://elliswhittam.com/blog/5-employment-law-changes-you-need-to-know-about-in-april-2021/
https://elliswhittam.com/blog/whistleblowing-claims-soar-as-businesses-prepare-for-a-return-to-work/
https://ew.elliswhittam.com/l/398692/2021-04-19/d5hgn4/398692/161882629644GIOcYv/Refusals_to_Return_to_Work_Guide.pdf
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Awaited case law

This year has already seen two highly significant Supreme Court 
decisions. In addition to the aforementioned Uber case, which was 
widely reported and has fundamentally changed how employment and 
worker status will be assessed in future, a decision was also given in 
the hotly-anticipated Mencap case. In this landmark case, the Supreme 
Court decided that sleep-in workers are only entitled to be paid when they 
are awake and engaged in work, much to the relief of those employers 
in the care industry. 

However, the Supreme Court hasn’t finished its work yet. In November, 
it will an appeal against the Court of Appeal's controversial – and 
confusing – decision that an Employment Tribunal was wrong to find 
that "part-year workers" (those working only part of the year) should 
have their annual leave entitlement capped at 12.07% of annualised hours.

Finally, it will be intriguing to see how the Court of Appeal and Supreme Court deal with cases now they 
are free to depart “retained” EU law (i.e. those decisions that were made prior to 31 December 2020). 
They have not had to grapple with this in the employment context yet but have done so very recently in a 
copyright case. The Court of Appeal declined the opportunity to depart from established EU law for a myriad 
of reasons, including that there had been no change in relevant domestic legislation. This suggests that 
impact of European decisions will be with us for quite some time to come. 
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