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Introduction 

Employment status continues to gain attention in the news. There have been high-profile 

Tribunal and Court decisions regarding individuals who provide services for Uber and some 

courier companies, including CitySprint, with the latest decision of the Supreme Court in the 

Uber litigation potentially making it easier for individuals to argue they are at least workers. 

In addition, the government commissioned a review of employment practices generally, which 

looked at whether the current laws on employment status are fit for purpose, especially with the rise 

in alternative business models referred to as the ‘gig economy’. Matthew Taylor issued his report in 

July 2017, which has been followed up with several government consultations and the introduction 

of the Good Work Plan in 2018. 

This guide provides an overview and update in this important area. Please note, though, that each 

situation is very fact-specific and advice should be sought from your Employment Law Adviser if 

you have any particular issues. 

https://www.gov.uk/government/publications/good-work-plan
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What different types of employment status are there? 

There are three types of employment status that an individual may have when carrying out 

work for someone else.  

They may be classed as: 

• An employee; 

• A worker; or 

• Self-employed. 
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Why is this an important issue? 

The employment status of those carrying out work for you determines a number of 

important issues: 

• If an individual is an employee, they will have numerous employment law rights, such as 

protection against unfair dismissal and discrimination. 

• If they are a worker, they will have fewer rights. However, the rights they have are still very 

important. For example, they will be entitled to receive the National Minimum Wage, to not 

suffer discrimination, and to not be subjected to detrimental treatment for blowing the whistle. 

• In most situations, a company will be obliged to pay their employees’ tax and National 

Insurance through PAYE. 

• Someone who is genuinely self-employed has no employment rights. 
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How do you work out if someone is an ‘employee’? 

This is not straightforward – the law simply defines an employee as “an individual who has 

entered or works under a contract of employment”.  

There are lots of cases on this topic, which have said that there is no one test that can be applied to 

establish the status of an individual. It is necessary to consider a number of factors. 

 

For someone to be an ‘employee’, there must be at least the following: 

• Mutuality of obligation, meaning there must be an obligation for the company to provide work 

and an obligation for the individual to accept that work. 

• Personal service, namely that the individual is required to provide their services personally, 

i.e. someone else can’t do it for them. 

• Control. The company controls what the individual does, how they do it, when they do and 

where they do it. 

 

In addition, there are a number of other questions that may play a part in deciding this issue: 

• How far is the individual integrated into the company’s workforce? If the answer is ‘not at all’, 

then this would tend to suggest that they are not an employee. 

• What is the dominant purpose of the contract between the company and the individual? If it is 

to personally serve the company, this would suggest that the individual may be an employee. 

• Does the individual pay his or her own tax and NI? If he/she pays his/her own tax, this could be 

evidence that the individual is not an employee, although this is not determinative. 

• Does the individual take the financial risk of the job going wrong? If the answer is ‘yes’, this 

would suggest that the individual is not an employee. 

• Who provides clothing and equipment to the individual? Again, if the company provides this, 

this would tend to suggest that the individual might be employed since it shows a level of 

integration into the workforce/company. 

• Is the individual able to work for someone else, whether a rival or not? Any restriction on what 

the individual can or can’t do suggests control over them, which could point to there being an 

employment relationship. 

• Do the parties believe that there is, or is not, an employment relationship? The parties’ 

understanding of the situation is a factor to be considered, although it is not determinative, 

especially if their belief does not reflect the reality. 

• What do the terms of the contract say? Prior to the Supreme Court’s decision in Uber, it was 

thought that the terms of the contract were the first port of call when considering whether 

someone was an ‘employee’. This has now been thrown into some doubt following that 

decision, at least when looking at ‘worker’ status, in that you now have to consider the wording 

and purpose of the legislation first and foremost and consider all matters, including how the 

relationship works in practice alongside any contractual documentation, to see if the legal test 

for status is met. There is a question as to whether the Supreme Court’s decision affects the 

‘employee’ status test since the statutory definition requires a “contract of employment” to be in 

place. More details on this are set out below. 

• What is the length/duration of the relationship? The longer the relationship, the more likely it is 

that this would support an employee/employer relationship. 
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The individual is not an ‘employee’ – could they be a 
‘worker’? 

Yes. The statutory definition within the Employment Rights Act 1996 is wider than that  

for ‘employees’. 

 It states that a worker is any individual who works under a contract “to do or perform personally 

any work or services for another party whose status is not by virtue of the contract that of a client or 

customer of any profession or business undertaking carried on by the individual.” 

Once again, there is no one test that can be applied to establish worker status. One important case 

stated that similar examinations should be conducted as those in relation to employee status, but 

essentially ‘lower the pass mark’. 

The main factors that must be present are: 

• Personal service. This is the same test as that applied for employees. 

• Mutuality of obligation. There needs to be some obligation on the parties for there to be a 

contract at all. The level of obligation, though, is less than for employees. There doesn’t need 

to be an obligation to offer and accept work. There just needs to be some obligation on the 

party accepting the work to actually do it.  

• The relationship between the company and individual should not be like that of a supplier of 

services and customer/client. If it is, then the individual will be self-employed and not a 

worker. In this situation, it is the individual who is the supplier, with the company being the 

client. 

 

 

In addition, there are a number of other questions that may play a part in deciding this issue: 

• How far is the individual integrated into the workforce? If the answer is ‘not at all’, then this 

would tend to suggest that they are not a worker. 

• Are they able to undertake work elsewhere? If the individual can and does work elsewhere, 

without any restrictions, this could be evidence that the individual is not a worker. 

• What is the dominant purpose of the contract? This is the same consideration as that for 

employees. 

• Is there a relationship of subordination between the company and individual? If so, this could 

be evidence of worker status. 

• Can the beneficiary of the individual’s work be properly characterised as a ‘customer’ or 

‘client’? If so, then, as mentioned above, the individual will not be a worker. 

 

As well as these, the same factors as those for employee status should be considered. 
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What were the issues in the Uber case? 

There have been numerous Tribunal and Court decisions regarding employment status in 

recent years. 

The cases involving Uber and CitySprint were the first to consider the status of individuals 

operating in the ‘gig economy’, with the focus being on whether the contractual documentation in 

place reflected what happened in practice since the contracts purported that the individuals were 

self-employed. They provide a helpful illustration of what an Employment Tribunal may look at 

when considering employment status. 

In this note, we’ll focus on the Uber case since this is now the leading authority on what Tribunals 

should consider when faced with contractual documentation that states an individual does not have 

any employment status when this may not reflect what is happening in practice. 

The main claimants in the Uber case were looking to pursue a number of claims, including 

whistleblowing, unpaid holiday pay and failure to pay the National Minimum Wage. For the 

claimants to be able to pursue these claims, they needed to show they were at least workers. 

Unsurprisingly, Uber strongly contested these claims, arguing that the claimants were self-

employed contractors and not workers. The business model of Uber was heavily dependent on 

those working for them being truly self-employed. 

Uber were insistent that they were not a transportation company – their argument was that they 

were a software company that provided a platform for self-employed drivers to find 

customers/passengers. 

Uber had very complicated contractual documentation between them, the individuals, and the 

passengers. There was a concern that the terms did not accurately reflect the reality and the 

Tribunal chose to look in detail at how the business was run and how the individuals carried out the 

services. 
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What did the Tribunal consider in Uber? 

The Tribunal considered: 

• The services that Uber offered; 

• The whole process of ‘taking an Uber’; 

• How payment and invoicing from the passenger was carried out; 

• Whether the driver had to perform the services personally, or whether they could get someone 

else to do them; 

• How the drivers were recruited; 

• What the drivers’ obligations were; and 

• What control Uber had over the drivers, particularly in respect of what happened if the driver 

turned down a job and what route to take. 
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What did the Courts decide? 

The Tribunal decided that the claimants were not employees as there was insufficient 

mutuality of obligation – the driver could choose when to log on and off the Uber app. 

However, they found that they were workers when they chose to log on. The Tribunal judgment was 

very detailed. The main points to note are: 

• The Tribunal was very critical of Uber’s contractual documentation and evidence, especially as 

it didn’t reflect the true situation. 

• The drivers could not get someone else to do the job for them. There was therefore a 

requirement to do the work personally. 

• Uber are a transportation company and not simply a software company. This raised questions 

about who the passengers were clients of – Uber or the drivers. The Tribunal found that the 

passengers were clients of Uber. 

• The level of control Uber exercised over the drivers showed that the relationship between them 

was not that of supplier/customer. For example, if a driver knocked back a job, they would be 

forcibly logged off the app for 10 minutes, which meant they couldn’t pick up jobs in that time. 

In addition, Uber would provide a suggested route for the driver – there were consequences if 

this was not followed. 

• Uber argued that any control they exercised over the driver was to everyone’s benefit in order 

to “preserve the integrity of the platform”. The Tribunal rejected the argument that this would 

mean the drivers could not be workers. 

 

Uber appealed this decision, with the EAT and Court of Appeal upholding the Tribunal’s decision, 

saying that they were entitled to review the contractual documentation and come to the conclusions 

they did. However, one of the Judges in the Court of Appeal came to a different conclusion, arguing 

that the Court was not entitled to simply disregard all the contractual documentation given that they 

reflected a common arrangement found between minicab drivers and controllers. 
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What did the Supreme Court decide? 

One of the main issues was to what extent and in what circumstances could a Tribunal look 

behind the contractual documentation in order to assess an individual’s status – was it only 

if the contractual documentation did not reflect what happened in practice, or was it wider 

than this? 

The Supreme Court decided that the purpose of the statutory rights in question were to protect 

vulnerable individuals in positions of subordination. Therefore, the starting point was the wording of 

the statutory protection and whether the circumstances fitted into that. It wasn’t a question of 

whether the documentation reflected what was agreed, but whether the arrangements met the 

statutory test for status. They noted that if the contractual documentation was the starting point, 

employers could simply word documentation in such a way to avoid such rights being afforded, thus 

seriously undermining the protection available. Any attempt to contract out of such rights would be 

void. 

They highlighted five factual points in the Tribunal’s judgment that were particularly important in 

supporting the finding that the drivers were workers: 

• The drivers’ pay was set by Uber; 

• The contractual terms were dictated by Uber; 

• Once drivers had logged in to the app, their choice about whether to accept requests for rides 

was constrained by Uber; 

• Uber exercised significant control over the way in which drivers delivered their services; and 

• Communication between the driver and passenger were restricted by Uber. 

 

Therefore, the Supreme Court found that the Tribunal was entitled to find that the drivers were 

workers. The judgment can be found here. 

https://www.supremecourt.uk/cases/docs/uksc-2019-0029-judgment.pdf
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Does this decision change anything? 

The decision does not change what factors Tribunals must consider when looking at the 

question of status.  

What is very helpful about the Supreme Court decision is the clarification given about how a 

Tribunal should address contractual documentation that purports to contract out of important 

statutory protections – such attempts are likely to be met with short shrift going forwards. 

There have been other cases which have come to the same conclusion as in Uber and CitySprint, 

including those involving Pimlico Plumbers and Addison Lee. One notable exception involved 

Deliveroo riders. There, the Independent Workers' Union of Great Britain (IWGB) were looking to 

become the recognised Union to negotiate on behalf of the riders at Deliveroo. In order to do this, 

the riders needed to be workers. The body which considers such applications for recognition, the 

Central Arbitration Committee (CAC), decided that they were not workers. Within the riders’ 

contracts, there was a substitution clause which was very rarely, if ever, exercised. Even so, the 

fact that there was a right to substitute meant that they could not be said to provide those services 

personally. The appeal in this case was heard by the Court of Appeal in February 2021 and we 

await a decision. 
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What’s next? 

With regards to the Uber litigation, this will now go back to the Employment Tribunal in 

order to decide the substantive claims. 

The Taylor Review of employment practices was published in 2017. The government response was 

issued in December 2018, entitled ‘The Good Work Plan’, making several recommendations, 

including a right for workers on flexible contracts to request guaranteed hours. 

However, the response doesn’t say much at all about employment status, other than that they will 

look to align the tests for employment and tax status, since they currently differ slightly, and will 

consult further on whether changes should be made to either simplify and/or clarify the employment 

status tests. Some elements of the Good Work Plan were implemented in 2020, but nothing 

regarding employment status. 

Employment status is a complicated area – if you have any issues, please seek advice from 

your Employment Law Adviser, who will be able to guide you. If you are not an Ellis Whittam 

client and would benefit from support to ensure you are using the correct employment 

classifications and your contracts are fit for purpose, call 0345 226 8393 or email 

enquiries@worknest.com. 
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