
 
 

 
 

 
 

 
 

 
 
 
 

 
 
 
  

If possible, can we cover any difference in Scottish law? The only difference in Scotland is with the rules around CEV employees. 
That was covered in the presentation, so please watch that back for further 
details. 

I have an employee on long-term sick with depression. I have conducted 
two welfare meetings and asked for consent to obtain a GP report. The 
employee has still not given this. As he has suffered depression for over 12 
months, therefore covered by DDA, how can I start medical capability 
safely? 

If the employee will not provide consent for a report, you can commence a 
capability process without medical evidence. This is not ideal but is feasible. 
If you explain this to them, then I expect consent will follow shortly 
afterwards. 

If self-isolating is having a negative effect on the business, e.g. business is 
having to close or bring in bank/agency staff to cover shifts, can we use the 
furlough scheme? 

I'm afraid not. Employees off on short-term sick cannot be furloughed. 

We have a staff member who had a meeting in a room with a client who 
tested positive for COVID-19 two days later. If they have maintained OVER 
a two-metre distance, and had the window open, does the staff member still 
need to self-isolate for two weeks? 

Not necessarily. Only if they are told to do so by Test and Trace or they 
themselves develop symptoms. 

We have our own swab test for anyone showing symptoms. Can we use it? I have no idea I'm afraid. This will depend on how accurate they are.  

The nature of our hospitality business means there is little option for most 
employees to work from home. How do we manage employees' anxiety 
about being back in the workplace, using public transport and interacting 
with customers given that many of our employees are earning minimum 
wage? 

It is difficult. Communication is key. Explain to the employees what steps 
you have taken to make the workplace COVID-secure and share your risk 
assessments with them. Try to reassure them that you have taken all 
reasonable steps to ensure their health and safety. 

A business-critical flexi-furloughed member of staff who has now been 
advised to shield wants to come into work when there are no other staff 
about, provided lone working arrangements are in place. Is this possible? 

Yes, but I would recommend carrying out an individual risk assessment for 
them first. 

If an employee does not want to return to work, they have not received 
communications from the NHS, they are in their 60s and we have more 
than addressed their health and safety concerns, how can we proceed? 

If they are signed off sick, you could look at a capability procedure or, failing 
that, if they refuse to work, it could constitute failure to comply with a 
reasonable management request. That could be a disciplinary offence. This 
is fraught with risk though, so please take advice. 

I get all of the appropriate legislation we have to follow if we are to be on 
the right side of the law regarding the rights of the employee. However, 
there seems little favour on behalf of the employer when employees openly 
refuse to return to work using a COVID-19 reason as an excuse – but 
choosing to use this 'free time' for their own benefit – and enjoying 80% of 
their wage courtesy of the tax payer. 

I'm afraid that all employment legislation exists for the benefit of employees, 
not employers. 

We are in Tier 3. Four of our employees have acted against the 
government's instructions and met up together on an evening in one of their 
homes. The home owner is now symptomatic and awaits a test. 1) Do the 
others need to self-isolate until test is back? 2) Is it reasonable to take 
disciplinary action against them / withhold extra sickness pay as they have 
put themselves and therefore the workforce at unnecessary risk? 

1) Only if told to do so by Test and Trace or if they develop symptoms. 2) 
You cannot withhold SSP. If you pay contractual sick pay, you may be able 
to withhold that depending on the rules of the scheme. Normally you cannot 
discipline employees for things they do in their own time unless it impacts 
the workplace, so this may be possible in this case depending on whether 
they have any time off and you can prove that is due to their actions in 
breaking lockdown rules. 

Is it safe for people to come back to work after 10 days for the infected and 
14 for the shielding relatives of the infected? 

People who have tested positive have to self-isolate for 10 days. Their 
contacts and those who are symptomatic previously had to isolate for 14 
days, but this has recently been reduced to 10. 

How do we manage staff with disabilities during COVID times and not run 
the risk of discrimination? 

Take advice as this is a complex issue. 

What happens if you have a short-term persistent absence employee 
undertaking formal capability proceedings and they contract COVID-19? Do 
we disregard this absence due to being in a pandemic that has never been 
seen before? 

It's a difficult question. I'd say it would probably be reasonable to disregard 
that absence. 

Thus far, we have been paying full pay to all employees who have to self-
isolate, on top of company sick pay entitlement. One factory employee who 
had run out of company sick pay following a mental health absence 
returned to work for one day, then went off sick again and told us he had to 
self-isolate as his daughter was exhibiting symptoms. What could we have 
done in this situation? 

Not very much to be honest. If someone tells you they have to self-isolate, 
you have to take them at their word. If you cannot afford to top up company 
sick pay, then you can stop doing that as it looks like that is discretionary. 

What can you do when someone does not have a shielding letter from the 
government but their GP is signing them off indefinitely due to a health 
condition we didn't even know she had? 

If they are signed off on long-term sick for reasons related to COVID-19, 
they could be furloughed, otherwise it would be 'normal' absence. 
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How do we deal with an employee who has medical issues that lead to 
significant amounts of absences in normal times, but that may have been 
exacerbated by additional workload from COVID? 

It's difficult. Your general duty is to act reasonably in these sorts of 
situations and it may well be reasonable to disregard at least some or 
perhaps all of the COVID-related absence. 

I have few people that claim either to be under a high-risk category but not 
shielding or living with such high-risk people. How do you deal with their 
requests when the company insists they must come into work? 

I'm not sure what requests you mean. If they are refusing to come into work, 
you will need to discuss it with them to find out why. If they have no 
reasonable excuse not to attend then you could consider disciplinary action 
but this complex and fraught with risk, so please take advice. 

Where do we stand if employees refuse to have the COVID vaccination? It depends on the nature of your business and the reason for the refusal. 
Please take advice on your specific circumstances. 

How should we manage employees suffering with long COVID? Under your existing capability procedure. 

How do we manage pregnancy and COVID if they can't work from home? There is no general requirement for pregnant employees to remain at home. 
They are under no greater risk from COVID-19 than the general population. 
You can ask them to attend work. However, if they are unable to attend 
work because their health and safety would be endangered, they would be 
entitled to paid leave. 

We have a number of employees who have a contractual sick pay 
entitlement for full and half pay. We have been paying SSP in line with 
government guidance for COVID-related self-isolation and shielding. Can 
we do this legally? 

It depends on the rules of your sick pay scheme. Self-isolation may not 
meet the definition of sickness/incapacity contained in it, but without seeing 
the exact wording I can't give a precise answer. 

If a job role disappears due to business reduction, what is the procedure for 
redundancy? 
Can redundancy be pursued even if the employee is off 'sick' but on 
furlough? 

The process for redundancy is far too involved to outline here. Please check 
our Back to Business Hub, accessed through our main Coronavirus Advice 
Hub, as that contains redundancy guidance. Redundancy can be pursued 
where someone is off sick but you may have to explain why furlough is not 
a reasonable alternative to redundancy. 

Can our policy require anyone with an absence of eight days or more to 
produce a fit note for the entire absence start to finish? Or must we only 
insist on the fit note for the days/dates of absence beyond the seventh day?  

I doubt a GP would provide a sick note for the first seven days. 

Can schools/academies access the SSP Rebate Scheme? Only if they employ less than 250 people. 

How do we deal with staff members who are continually going off with 
dependants where the school has only sent home their child (ill) and they 
are saying COVID-19 symptoms but the child never has COVID. In normal 
times, it would be dependant leave and when that is used up unpaid leave, 
but at the moment we have staff that have been off on numerous occasions 
using COVID as the reason. They return after one or two days. Children get 
ill and it does seem that COVID is being used as an excuse. 

It is still emergency dependant leave. There is little you can do. 

I have a question around COVID-19 vaccinations. Some of our employees 
will require to be vaccinated in order to attend various hospitals; what would 
the position be for people who refuse to be vaccinated and their continued 
employment?  

It depends on the nature of your business and the reason for the refusal. 
Please take advice on your specific circumstances. 

If an employee's fit for work note comes to an end and they call to say they 
are still ill and will continue sickness leave and will obtain another fit note, 
but they do not obtain this or the doctor refuses to sign them off further, can 
you count this as unauthorised leave and make a deduction to their salary 
of the amount of SSP the business has paid for the period after their last fit 
note ended?  

Yes. If they do not have a valid sick note, they are effectively AWOL and not 
entitled to be paid. 

What about if you can't get hold of someone who is on sick leave? I have 
tried several times to contact someone we have on long-term sickness and 
they are not engaging with me. I have a recommendation from the OH 
doctor to say they should not be working but the sickness notes from the 
GP have run out and the threat of sick leave running out also doesn’t seem 
to have any effect. 

It's very difficult. All you can do is try different methods of communication – 
phone, letter, text, email – and see if they respond that way. If they do not 
engage and have been off on long-term sick, you could consider 
commencing your capability procedure. 

If someone has to stay at home and look after their child who has been told 
to self-isolate for two weeks, can we furlough that member of staff for the 
two weeks? They are in a role that can't be done from home. 

Yes, that is allowed under the furlough guidance. 

 


