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In this guide, we will answer all your HR 
and legal questions about maternity leave 
and pay. We will cover the different forms 
of maternity leave, time off for antenatal 
appointments, contact during leave, health 
and safety considerations, how to arrange 
cover, employees’ rights upon their return, 
how pay works, and much more.

We will not only tell you what the law says, but 
how to ensure that you and your organisation 
comply with it.

We have also included some helpful warnings 
throughout this guide which will alert you to 
possible mistakes that could lead to fines 
or Employment Tribunal claims, alongside 
expert tips to make you aware of best 
practice.

Maternity leave is one of
the biggest predicaments
employers have to face.
While you may rejoice in
the employee’s news, you
may be left floundering
trying to work out your legal
obligations and their rights.

2

The definitive employer’s guide to
Maternity Leave and Pay

3



The definitive employer’s guide to
Maternity Leave and Pay

4

Contents
In this definitive guide, you will learn:

1. Who is entitled to take maternity leave?

2. How much notice does the employee need to give?

3. When can maternity leave begin?

4. How much maternity leave are new mothers entitled to?

5. Are employees entitled to time off for antenatal care?

6. How are employees on maternity leave paid?

7. What are employees’ rights while on maternity leave and 
when they return?

8. How do I arrange cover?

9. Can I contact the employee while they are on  
maternity leave?

10. Can an employee work during maternity leave?

11. Are there any health and safety issues to consider?

12. Do I have to allow flexible working arrangements upon 
return to work?

13. Can employees also take shared parental leave?

14. Can I make a pregnant employee or someone on maternity 
leave redundant?

15. Can I dismiss a pregnant employee or someone on 
maternity leave?

16. 10 things to take away

5



The definitive employer’s guide to
Maternity Leave and Pay

6

1. 
Who is entitled
to take maternity
leave?
All employees have the right to Ordinary Maternity 
Leave and Additional Maternity Leave. This excludes 
workers and those who are self-employed.

Maternity leave is a day one right, which means that 
an employee is entitled to it irrespective of how long 
they have worked for you. Whether they have worked 
for you for two days or two years, they have the right 
to take maternity leave.

Remember
• A person’s employment status 

determines the employer’s 
obligations and individual’s rights.

• If someone is self-employed, 
they do not have any significant 
employment law protections.

• Workers enjoy certain rights 
such as the right to the National 
Minimum Wage, holiday pay and 
to not be discriminated against.

• Employees have a wide range 
of rights, including the right to 
maternity or paternity leave. 
This includes full-time, part-
time, fixed-term or permanent 
employees. 

• If you are unsure whether 
someone in your organisation is 
a worker or employee, contact us 
and we can help you.
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They must inform you of  
the following:

• That they are pregnant;
• The expected week that the baby is due; 

and
• The date they wish to begin  

maternity leave.

The notice does not need to be in writing, 
but you may request this if you wish.

Once they have informed you of their 
pregnancy, you have 28 days to write to the 
employee stating their expected date of 
return. 

If the employee wishes to change the date 
that they return to work, they must provide 
you with at least eight weeks’ notice.

2. 
How much notice
does the employee
need to give?
The employee must inform you of their pregnancy at 
least 15 weeks before the baby is due.

Remember
• You can ask for proof that the 

employee is pregnant. If asked, the 
employee must submit a medical 
certificate or doctor’s letter, known 
as the MATB1 certificate. This is 
provided by midwives or doctors 
about 20 weeks before the due date.

• If the employee is claiming Statutory 
Maternity Pay, they must provide this 
certificate to prove their pregnancy.

!
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In some cases, the choice 
will be out of their hands 
and maternity leave can be 
triggered automatically.

Premature births
In cases of premature births, maternity leave 
will automatically begin the day after the date 
of birth.

Pregnancy-related absences
Maternity leave will start automatically if an 
employee is absent from work as a result of 
pregnancy-related illness at any time after the 
beginning of the fourth week before the baby 
is due.

Notice
The employee should notify you as soon as 
they can of the date of birth. Once you know 
the date, you have 28 days to inform them of 
the date maternity leave will draw to a close.

3. 
When can maternity  
leave begin?
The employee can choose when to begin maternity 
leave. However, it cannot be earlier than the 11th week 
before the baby is due. Warning

• Employees who have pregnancy-
related illness must not be 
discriminated against.

• If it is found that an employer has 
subjected an employee to less 
favourable treatment because they 
are absent due to a pregnancy-
related reason, this could amount to 
unlawful discrimination under the 
Equality Act 2010.

• Avoid discrimination claims by 
seeking legal advice at the earliest 
opportunity if you are unsure.
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There are three forms of 
maternity leave:

1. Compulsory Maternity Leave;
2. Ordinary Maternity Leave; and
3. Additional Maternity Leave.

Compulsory Maternity Leave
By law, a birth mother must take a minimum 
of two weeks’ Compulsory Maternity Leave 
(CML) after having a baby. This is extended to 
four weeks for factory workers.

After CML, the parents can decide to 
opt in for Shared Parental Leave at any 
time. Provided that certain eligibility and 
notification criteria are complied with, the 
mother can end her maternity leave early and 
share up to 50 weeks of leave with the father 
of the baby (or their spouse, civil partner, or 
partner at the time of the child’s birth).

4. 
How much 
maternity leave 
are new mothers 
entitled to?
Eligible employees can take up to 52 weeks’  
maternity leave.

Warning
It is against the law for an employer to 
allow an employee to work during CML.

Ordinary Maternity Leave
Ordinary Maternity Leave (OML) lasts up to 26 
weeks. It can begin at any time from 11 weeks 
before the baby is due.

Additional Maternity Leave
Additional Maternity Leave lasts up to 26 
weeks, which commences after OML  
has ended.

What if an employee wants more time off?
You may offer more generous provisions than 
those included in legislation. This should 
be clearly stated in the employee’s Contract 
of Employment, Employee Handbook or 
anywhere else that contains your Maternity 
Leave Policy.
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This means that it is not 
just limited to medical 
appointments; it could also 
extend to relaxation classes 
or parent craft classes if they 
are made on the advice of a 
doctor, midwife or nurse for 
the purpose of antenatal care.

Duration
Employees are entitled to a “reasonable” 
amount of time off. This should include travel 
and waiting time.

Pay
Employees have the right to be paid their 
normal hourly rate for the entire duration of 
the time off necessary to attend the  
antenatal appointment.

Proof
The employee will need to provide you with a 
certificate confirming that they are pregnant. 
You can ask for evidence of appointments, 
from the second appointment onwards. 
Proof may include an appointment card or an 
equivalent document.

5. 
Are employees
entitled to time off
for antenatal care?
Pregnant employees have the right to time off to attend 
antenatal care appointments made on the advice of a 
registered medical practitioner.

Warning
• There is no guidance from the 

government, statute or case law 
which helps clarify when it may be 
reasonable to refuse.

• A pregnant employee can lodge a 
claim to an Employment Tribunal if 
you unreasonably deny them time off 
to attend antenatal appointments or 
fail to pay them for this time off.

Expert tip
“Reasonable” is not defined – it will 
depend on the individual circumstances. 
You should consider a range of factors, 
for example how long the appointment 
is, how much notice the employee gave 
you, if an appointment could be arranged 
outside of the employee’s working time, 
how much time is necessary to travel to 
and from the appointment, etc.

Eligibility
All employees have this right from their first 
day of employment. 

Agency workers may also obtain this right if 
they satisfy the qualifying period. Qualifying 
agency workers must have been doing the 
same kind of job for the same hirer for a 
minimum of 12 weeks in order to gain  
this right.
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Eligible employees may 
receive up to 39 weeks of 
Statutory Maternity Pay or 
Maternity Allowance. 

For the remaining 13 weeks, under the 
statutory scheme, they will be unpaid.

Statutory Maternity Pay (SMP)
In order to qualify for SMP, the person must:
• Have worked for you continuously for a 

minimum of 26 weeks when they reach 
the 15th week before the expected week 
of the child’s birth;

• Give you at least 28 days’ notice before 
they intend SMP to start;

• Provide you with evidence that they are 
pregnant – this will normally take the form 
of a MATB1 form provided by their doctor 
or midwife approximately 20 weeks 
before the due date;

• Earn at least £123 a week in the last eight 
weeks (if paid weekly) or two months 
(if paid monthly) before the end of the 
qualifying week. The qualifying week is 
the 15th week before the week the baby 
is due;

• Be pregnant 11 weeks before the start of 
the expected week of the birth or have 
already given birth; and 

• Not be working.

6. 
How are employees 
on maternity  
leave paid?
Employees are entitled to up to 52 weeks of  
maternity leave.

Please note
Some workers, for example agency 
workers, may be eligible for SMP even 
if they do not have the right to Statutory 
Maternity Leave.

!

For the first six weeks, they are paid 90% of 
their average weekly earnings.
For the subsequent 33 weeks, they are paid 
either £156.66 (rising to £172.48 from 10 April 
2023) or 90% of their average weekly earnings, 
whichever is lower.

SMP is payable to staff in the same way 
wages are paid. It is paid by employers, but 
you can reclaim 92% to 100% or apply for an 
advance if you are not able to afford  
the payments.

How are employees on maternity  
leave paid?
Employees may not be eligible for SMP. For 
example, they may not have reached the 
minimum level of service required. In this 
case, the employer can refuse to pay SMP  
and provide the employee with an SMP1  
form in order that they can apply for  
Maternity Allowance.

Maternity Allowance is essentially a benefit 
which is paid by the government rather 
than employers. To be eligible, they must 
have been employed or self-employed for a 
minimum of 26 weeks of the 66 weeks before 
the expected week of the birth and have 
earned, on average, at least £30 a week in any 
13 weeks of those 26 weeks.

17



The definitive employer’s guide to
Maternity Leave and Pay

They can receive 90% of their average 
weekly earnings or £151.97 per week 
(whichever is lower) for up to 39 weeks. They 
can begin to claim Maternity Allowance 11 
weeks before their baby is due.

Records
HMRC requires you to keep certain records 
for three years from the end of the tax year 
they relate to. These records include:
• Evidence of the pregnancy (for example, 

the MATB1 certificate);
• The day SMP began and the weeks that 

SMP was paid; and
• Any weeks in which you did not pay and 

the reason for this.

These records will help when you reclaim
SMP payments.

Contractual pay
An employer may provide more generous 
benefits than those required by law. You may 
offer full salary for a certain length of time 
or provide a bonus to try and get people to 
come back to work after maternity leave.

You may offer these as a contractual right, 
or you may decide to only offer it on a 
discretionary basis taking into account 
the specific details of the individual case. 
However, you will need to take particular care 
when making decisions in a discretionary way 
as it could give rise to discrimination claims. 

If someone decides to not return after 
maternity leave, you may ask them to give 
back the enhanced contractual pay they 
received. However, this must have been 
specifically agreed upon before they took 
leave or be clearly stated in the company’s 
Maternity Policy. The employee will only have 
to repay the additional amount paid by the 
employer, not the SMP part of their payments.

1918

Expert tip
Our Employment Law Advisers 
can draft provisions in contracts 
or handbooks which ensure you 
comply with your legal obligations, 
meet best practice and protect your 
organisation’s best interests.
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During maternity leave

While an employee is on maternity leave, their 
Contract of Employment continues as usual. 
They will need to comply with the contractual 
duties owed to the employer, for example 
trust and confidence.

In return, they have the right to their normal 
terms and conditions of employment. 
This includes all their normal benefits, 
such as private health insurance and gym 
membership. The only exception is their 
salary/remuneration. They would also 
continue to accrue statutory annual leave, 
which can be taken before or after maternity 
leave. If you consent, they may work up to 10 
days during maternity leave through Keeping 
In Touch (KIT) days. We will discuss KIT days 
later in this guide.

7. 
What are employees’ 
rights while on 
maternity leave and 
when they return?
Employees have certain rights during maternity leave 
and once they return to the workplace.

Warning
Beware of claims of unfair dismissal, 
discrimination or unlawful detriment 
if you fail to comply with the rules 
surrounding employees’ rights once they 
return to work.

Once they return

Their rights will depend on when they return 
to work. During OML (the first 26 weeks), the 
employee is entitled to return to the job  
they held before they commenced their 
maternity leave.

During Additional Maternity Leave (between 
26 and 52 weeks), they have the right to their 
previous job. However, this may not always be 
reasonably practicable. In plain English, this 
means you may have a good business reason 
(for example, during the time the employee 
was on maternity leave, you restructured the 
company and their job no longer exists).

If you cannot offer them their previous job, 
you will need to offer them a suitable similar 
job. This alternative job must be on the  
same or equivalent terms and conditions, 
including seniority.
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You may be able to redistribute 
the work amongst colleagues, 
or you may need to put 
specific projects on hold until 
their return.

Alternatively, you could alleviate some of the 
pressure on the business and colleagues by 
having someone else cover the employee’s 
work. One of the most practical ways to do 
this is to hire a temporary worker. The law 
allows employers to make reasonable contact 
during maternity leave.

Remember that the employee has a right 
to return to their original job during the first 
26 weeks of maternity leave. If they return 
between weeks 26 and 52, they should return 
to their original role or, if that is not reasonably 
practicable, a suitable alternative role.

It will not be considered a good business 
reason if you do not reinstate the employee 
just because you think the temporary worker 
is better and you wish to keep them in post. 
If you do not allow the returning employee to 
come back to her original role, you could be 
left open to claims of unfair dismissal  
or discrimination.

8. 
How do I arrange 
cover?
As soon as you are informed of the employee’s 
pregnancy, you will need to think about how their 
position will be covered while they are on  
maternity leave.

Expert tip
• To avoid any potential future claims, 

you must ensure you make it clear 
from the start that the position  
is temporary.

• You may draft the fixed-term contract 
so that the employment relationship 
terminates on a specific date or on a 
specific act occurring, for example 
the return of the employee from 
maternity leave.

• Contact our Employment Law 
Advisers to draft your bespoke 
documents and avoid  
costly mistakes.

• Make sure that there is a clear 
handover of work so that the 
employee who returns understands 
what has happened in her absence, 
what is in progress, and what is 
required in the next few months.
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You may want to contact the 
employee to inform them 
of any developments in the 
workplace, for example if any 
of their colleagues are leaving 
or new members of staff are 
starting. You may wish to tell 
them about any upcoming 
events at the company.

You should notify them of training courses, 
job vacancies or promotion opportunities, 
as well as if there is a redundancy situation 
or reorganisation occurring at the company 
which may affect their role.

9. 
Can I contact  
the employee  
while they are on  
maternity leave?
The law allows employers to make reasonable contact 
during maternity leave.

Expert tip
Before an employee goes on maternity 
leave, it is considered best practice to 
discuss with them how much contact 
they would like, who will be in touch, and 
the best way to contact them. They may 
wish to come into the office, or only be 
emailed or called.

How frequently you can contact them will 
very much depend on the circumstances 
of the individual case. For instance, an 
employee in a senior position, with a high 
level of responsibility and supervision over a 
team, may be particularly interested in being 
frequently contacted to ensure they are aware 
of all the changes in the workplace. They may 
wish to receive all the newsletters, minutes to 
important meetings and other vital updates.

In any case, you need to strike a balance 
to ensure they do not feel cut off by their 
manager, but equally, they should not feel 
harassed by frequent calls or feel obliged  
to work.

Reasonable contact during maternity leave 
does not bring Statutory Maternity Leave to a 
close or affect Statutory Maternity Pay.
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This means that you cannot 
force an employee to work, 
and an employee do not have 
the right to work without your 
permission.

However, if both you and the employee agree, 
they may work up to 10 days during maternity 
leave through Keeping In Touch (KIT) days.

Effect on maternity leave
KIT days do not have the effect of bringing 
maternity leave to a close. It also does not 
extend the employee’s maternity leave.

Type of work
You should agree what type of work they will 
do, for example their normal work, training or 
attending conferences.

Pay
The law does not lay down provisions for 
payment for working a KIT day – this will be 
subject to an agreement between you and 
the employee.

10. 
Can an employee 
work during 
maternity leave?
There is no obligation for an employee to work while 
they are on maternity leave. 

Warning
Even if the employee does not work for 
the full day, for example they just come in 
for a two-hour team meeting, this will still 
be considered as one KIT day.

Expert tip
Discuss with your employee what work 
they will do on their KIT days and how 
they will be paid before they come  
into work.

Timing
It can be taken at any time, but you must 
respect Compulsory Maternity  
Leave entitlements.

Shared Parental Leave
If the employee opts in for Shared Parental 
Leave, each parent may take up to 20 Shared 
Parental Leave in Touch (SPLIT) days during 
SPL. This is the equivalent of KIT days for 
maternity leave and is in addition to the 
mother’s right to 10 KIT days.
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There are some key health 
and safety laws which 
provide protection to new 
and expectant mothers in the 
workplace and give employers 
certain duties and obligations.

The main laws you need to be aware of are:
• The Workplace (Health, Safety and 

Welfare) Regulations 1992; and
• The Management of Health and Safety at 

Work Regulations 1999.

Rest facilities
You must provide suitable rest facilities for 
those who are pregnant or breastfeeding. 
Where required, it should include a place 
where the employee can lie down and should 
be close to the toilets.

Breastfeeding
Employees should inform you that they will be 
breastfeeding once they return to work. For 
example, they may notify you of this during 
a Keep In Touch day or during a meeting to 
discuss their return to work.

You are under no legal duty to provide them 
with a suitable place to breastfeed or express 
milk. The law also does not oblige employers 
to provide employees with paid breaks to 
breastfeed or to express milk. However, it is 
not appropriate for an employee to express 
milk in the toilet.

11. 
Are there any  
health and safety 
issues to consider?
It is a legal requirement for all employers to protect the 
health and safety of their employees.

Risk assessments for expectant and new 
mothers
There is no legal duty imposed on employers 
to carry out a specific or additional risk 
assessment once you are told the employee 
is pregnant or has given birth, but you may 
decide that this is the best course of action. 

Once you have been informed that an 
employee is pregnant, has given birth in 
the last six months or is breastfeeding, 
you will need to look at the General Risk 
Assessment to see if there any risks to the 
health and safety of the mother and the baby. 
If significant risks have been identified, you 
must take reasonable steps to eliminate, 
decrease or control these risks to the 
employee’s health, the health of the baby or 
the breastfeeding process.

If these risks cannot be removed, decreased 
or managed, you will need to think about 
whether you can vary their working hours 
or change their working conditions on 
a temporary basis. If this is simply not 
possible, you may need to offer them any 
available and suitable alternative work that 
is not substantially less favourable than the 
employee’s existing terms and conditions.

If this is not feasible, then you may need to 
suspend the employee from work with full pay 
for as long as needed to safeguard her health 
and safety and that of her child. However, if an 
employee unreasonably refuses alternative 
work, they lose their right to be paid during 
the time they are suspended.
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General Risk Assessments
You need to carry out a General Risk 
Assessment, which looks at the particular 
risks and hazards that female employees of 
childbearing age are exposed to and any 
risks to new or expectant mothers, including 
risks from processes, working conditions and 
physical, biological or chemical agents.

Night shifts
Employees can work nights. However, if it is 
deemed to negatively affect their health, a 
GP or midwife may issue a certificate which 
states they are not permitted to work at night. 
This means that you may need to offer them 
suitable alternative work. For example, you 
may offer a role during the day or suspend 
them with full pay for long as required. 

What types of risks should I be looking  
out for?
This is not an exhaustive list, but  
examples include:
• Manual handling;
• Temperature;
• Handling chemicals;
• Stress;
• Noise;
• Movements and postures; and
• Contagious diseases, e.g. COVID-19.

3130

Warning
If you do not carry out a General 
Risk Assessment or act on what 
you uncover from the assessment, 
this may amount to pregnancy and 
maternity discrimination, putting you 
in breach of the Equality Act 2010.
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Although it is not solely 
available to new mothers, it is 
particularly useful for mothers 
who need some flexibility 
to juggle their care and 
professional responsibilities.

The nature of the right
Employees have a statutory right to request 
flexible working, but there is no right to 
flexible working. New mothers have the right 
to ask, but they do not have an automatic right 
to demand that their hours are changed on 
their return.

Employers must, however, consider the 
request in a reasonable manner and can only 
refuse a request for a clear business reason.

Eligibility
The person making the application must fulfil 
the following eligibility requirements:
• Be an employee;
• Have a minimum of 26 weeks’ of 

continuous service with their employer; 
and

• Not have made an application for flexible 
working during the last 12 months.

12. 
Do I have to allow
flexible working
arrangements upon
return to work?
New mothers may wish to submit a request for  
flexible working. 

Please note
Unless otherwise agreed, the application 
should be dealt with, from start to finish, 
within a period of three months from  
first receipt. This includes dealing with 
any appeals.

!

Scope of changes
They can request to change:
• The hours they work (e.g. they want to 

work fewer hours);
• The times they are required to work (e.g. 

they want to start at 10am rather than 
9am); or

• Where they work (e.g. they want to work 
from home on Mondays).

Request
The employee’s request must be in writing, 
signed and dated, and:
• Clearly state that it is a request for  

flexible working;
• Say how they meet the eligibility criteria;
• Explain what the change they are applying 

for involves;
• Give a date from which they would like the 

change to become effective;
• Give details of what impact, if any, the 

change will have on the employer; and
• State if they have made any applications 

in the past and if so, when.
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Dealing with requests
Employers must consider applications in a 
reasonable manner. 

You may agree to the request without 
engaging in a thorough discussion and 
communicate your decision to the employee 
in writing.

Alternatively, you can send them a written 
invitation to a meeting to discuss the 
request and allow them the right to be 
accompanied by a work colleague or trade 
union representative. You should discuss 
the change, whether there are issues in 
accommodating the request, whether there 
are other working patterns which could be 
explored, and the pros, cons and costs of 
the change for the business. When you are 
considering the request, remember to not 
discriminate unlawfully against the employee.

Once you have made your decision, you must 
inform the employee promptly and in writing. 

Agreeing to the change
If you agree to the change, you should write 
to the employee to confirm this and state 
the start date of the change. You will need to 
amend the employee’s contract to cover  
this change.

You will also need to think about the 
repercussions of the change. For example, 
if they are now working from home, have 
you thought about your health and safety 
obligations?

Grounds for refusing the change
You can reject an application for one or more 
of the following business reasons:
• The burden of additional costs;
• An inability to reorganise work amongst 

existing staff;
• An inability to recruit additional staff;
• Detrimental impact on quality;
• Damaging impact on performance;
• Negative effect on ability to meet 

customer demand;
• Insufficient work for the periods the 

employee proposes to work; and/or
• A planned structural change to  

your business.
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Warning
There is no statutory right to an 
appeal, but offering an appeal 
is a good way to show that you 
have considered the request in a 
reasonable way.
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Introduced in 2015, SPL gives 
new parents more flexible 
options when deciding who 
will take time off work to care 
for the baby.

It moves away from the traditional idea that 
mothers are the primary carers of children and 
allows fathers to take a more active role in the 
first year of the child’s life.

An eligible mother can end her maternity 
leave early and share up to 50 weeks of the 
remaining leave entitlement with the father of 
the baby or their partner. As discussed above, 
a birth mother must take a minimum of two 
weeks’ maternity leave after having a baby 
(four weeks for factory workers). As long as 
these minimum periods are respected, the 
parents can opt in for SPL at any time.

13. 
Can employees also
take shared parental
leave?
Many employees decide to just take maternity, 
paternity and adoption leave, but others may decide to 
opt in for Shared Parental Leave (SPL).

SPL cannot commence before the birth and 
must be taken within one year of the birth of 
the child. The mother and father can choose 
whether to take the leave consecutively or at
the same time. 

They also have the choice of taking one 
continuous block of leave or discontinuous 
periods, whereby they take leave, return to 
work and then take another period of leave. 
They have the right to ask for three separate 
blocks of leave and the minimum period of 
leave which may be taken is one week.

Employees have the right to their normal 
terms and conditions of employment while 
on SPL, with the exception of their wages. 
They may be entitled to up to 37 weeks of 
Statutory Shared Parental Pay.
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Warn them about the possibility of 
redundancy 
You must warn all your employees, including 
those who are on maternity leave or off 
work with a pregnancy-related sickness, of a 
potential redundancy situation and how it will 
impact them. You should give them as much 
warning as you possibly can.

Effect on Statutory Maternity Pay
Eligible employees will not be entitled to 
receive Statutory Maternity Pay (SMP) if they 
are made redundant before the 15th week 
before the baby is due. If they are made 
redundant after this week, they will have the 
right to SMP.

Offer a suitable alternative vacancy
If selected for redundancy, an employee on 
maternity leave must be offered any suitable 
alternative job vacancy.

When thinking about suitable alternative 
jobs, you should offer a role which is not 
less favourable than their previous job. If you 
offer a job which is on the other side of the 
country and would require the employee to 
extensively travel, be away from home and 
rack up high childcare bills, this may not be 
deemed suitable.

14. 
Can I make a 
pregnant employee 
or someone on 
maternity leave 
redundant?
In genuine redundancy situations, it is possible to make 
a pregnant employee or an employee on maternity 
leave redundant, but they are entitled to a number of 
protections that you need to be aware of during the 
redundancy process. Expert tip

• Redundancy is a complex area of law, 
so seek legal advice at the earliest 
opportunity.

• Our Employment Law Advisers can 
help you through the process  
step by step.

You must offer this role to the employee 
on maternity leave even if there are other 
colleagues who are more suitable for the role. 
If you do not have any suitable alternative 
positions, you may make the employee 
redundant. However, make sure that you have 
followed a fair process when conducting  
the redundancy.

If an employee has been continuously 
employed for two years, they will have the 
right to statutory redundancy pay. If you offer 
them a suitable alternative role and they 
unreasonably refuse the job offer, they will 
lose their right to Statutory Redundancy Pay.

39



The definitive employer’s guide to
Maternity Leave and Pay

Do not discriminate when deciding on 
selection criteria
All the scoring criteria you use must be fair 
and objective. Examples of such criteria are 
attendance records, disciplinary records, 
skills, experience and work performance. Any 
records you use must be fully accurate and 
up-to-date.

Be careful when considering an employee’s 
absence record – absence due to maternity 
leave or pregnancy should not be counted. 
You should also take into account the impact 
pregnancy can have on employees when 
looking at their performance while they  
are pregnant.

You cannot select people for redundancy 
based on a discriminatory reason as this 
would make the dismissal unfair and an 
employee could seek compensation in an 
Employment Tribunal. You cannot select 
an employee for being pregnant, being on 
maternity leave or exercising any of their 
statutory rights.
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However, irrespective of the 
employee’s length of service, 
an employee can make a claim 
for unfair dismissal if the main 
reason for dismissing them is 
the fact that they are pregnant 
or on maternity leave.

This encompasses situations whereby the 
sole or main reason for dismissal is that the 
employee is their statutory right to time off for 
antenatal appointments, or the fact that they 
will be taking maternity leave, are suspended 
from work due to health and safety concerns, 
or are suffering from pregnancy-related 
illnesses resulting in lateness or absences. 
This will also amount to pregnancy and 
maternity discrimination.

However, you may be able to dismiss a 
pregnant employee for a reason wholly 
unconnected to her pregnancy or maternity, 
for example if they have stolen company 
goods. Remember that there must be a fair 
reason for the dismissal and the process must 
be carried out in a fair away.

15. 
Can I dismiss a 
pregnant employee 
or someone on 
maternity leave?
Employers often believe that employees with less than 
two years’ service do not have the right to make a claim 
for unfair dismissal.

Expert tip
Make sure you have clear documentation 
that confirms the reason for the dismissal. 
This may be needed if you are challenged 
by an employee.
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1. All employees, irrespective of their 
length of service, have the right to up to 
52 weeks’ maternity leave. By law, a birth 
mother must take a minimum of two 
weeks’ maternity leave after having a baby 
(four weeks for factory workers).

2. An employee must inform you of their 
pregnancy at least 15 weeks before the 
baby is due. Maternity leave cannot start 
earlier than the 11th week before the baby 
is due.

3. Pregnant employees are entitled to a 
reasonable amount of time off to attend 
antenatal appointments.

4. If someone decides not to return after 
maternity leave, they may be asked by 
their employer to give back the enhanced 
contractual pay they received. They 
will only have to repay the additional 
amount paid by the employer, not the 
Statutory Maternity Pay (SMP) part of their 
payments.

5. SMP is paid by employers, but you can 
reclaim 92% to 100% or apply for an 
advance if you are not able to afford the 
payments.

6. Employers need to carry out a General 
Risk Assessment which looks at the risks 
and hazards that female employees of 
childbearing age, and new or expectant 
mothers, are exposed to. As a result, you 
may need to vary hours, find suitable 
alternative work or suspend the employee 
with full pay for as long as required.

16. 
10 things to
take away

7. An employee may work up to 10 days 
during maternity leave through Keeping In 
Touch days.

8. Employees have a statutory right to 
request flexible working, but there is no 
right to flexible working. This means that 
new mothers do not automatically have 
the right to reduce their hours.

9. Eligible mothers can end their maternity 
leave early and share up to 50 weeks of 
the remaining leave entitlement with the 
father of the baby or their partner.

10. Irrespective of the employee’s length of 
service, they can make a claim for unfair 
dismissal if the main reason for dismissal 
is the fact that they are pregnant or on 
maternity leave.

If you require any further advice or guidance 
on this topic, please contact us. We can 
help you tackle any Employment Law or HR 
challenge that you face in your workplace.

 0345 226 8393

 worknest.com 

 enquiries@worknest.com
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