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When confronted with cases of misconduct, 
it is easy to lose your composure, stress 
and wonder how to handle the situation. 
Playing on your mind is the fact that one 
mistake could end up with you in front of an 
Employment Tribunal facing claims of  
unfair dismissal.

In this guide, we will take you through 
disciplinary proceedings step by step, 
answering common questions employers 
have when dealing with misconduct. Our 
expert tips and warnings will ensure that you 
are carrying out a fair process, abiding by 
the law, following best practice and avoiding 
expensive pitfalls.

Misconduct can come 
in many forms - raiding 
the stationery cupboard, 
turning up late to work 
or punching a colleague 
in the face. It can be one 
trivial incident, repeated 
minor misconduct that 
progressively turns into a 
more serious offence or an 
act of gross misconduct. 
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There are four good reasons 
for having a clear, well-drafted 
disciplinary procedure  
win writing:

1. It allows both employers and employees 
to know what standard of behaviour is 
expected from them, what constitutes 
gross misconduct, what disciplinary rules 
apply to them and their rights during the 
disciplinary process.

2. Employers often find themselves making 
costly procedural mistakes when 
disciplining or dismissing an employee for 
misconduct. They may have a fair reason 
for dismissal, but they have not followed a 
fair procedure which can render the whole 
process unfair. Having a clear, legally 
compliant and well-written procedure 
will guide a manager through a good 
disciplinary procedure which will reduce 
the likelihood of running into legal action 
and, if a claim is issued, give you a better 
chance of successfully defending it.

3. The ACAS Code of Practice on 
Disciplinary and Grievance Procedures 
(hereafter ACAS Code of Practice) 
lays down the principles for handling 
disciplinary situations in the workplace 
and clearly states that employers should 
have written disciplinary policies.

4. There may also be rules that are specific 
to the sector that may not be obvious 
to employees. You should lay these 
out clearly so they understand what is 
expected of them.

Remember... The value of policies should 
not be underestimated.

1. 
Why should 
employers have a 
written disciplinary 
procedure?
The value of policies should not be underestimated.

They are not just a piece of paper which is hidden in a 
desk drawer to never see the light of the day. The rules 
are in place for a reason and should be followed and 
enforced correctly and fairly.

Please Note
The ACAS Code of Practice is not legally 
binding, therefore if you breach its 
provisions you are not breaking the law. 
However if an employee submits a claim 
to an Employment Tribunal, the Tribunal 
will take into account whether the ACAS 
Code of Practice has been followed. If 
the employee succeeds in their claim 
and it is found that the employer did 
not follow the Code of Practice, the 
compensatory award may be increased 
by up to 25%!

!

Expert Tip
Make sure the policy is easily accessible 
to all employees. It may be referred to in 
the employee’s Contract of Employment, 
and set out in the Staff Handbook or the 
Company’s Intranet.

Get your employee to sign a receipt to 
say that they have read and understood 
the policy. This way they cannot argue 
that they were not aware what behaviour 
was expected of them and what possible 
sanctions they could face.

Make sure your managers understand  
the policy and are able to follow it fairly 
and consistently.
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Broadly, the policy should 
include the following:

• The step by step disciplinary procedure
• Examples of gross misconduct
• Possible sanctions
• Appeal process

It should make clear certain principles and 
rights including:
• Before taking disciplinary action, 

employers need to conduct any 
necessary investigation to ascertain the 
facts of the case. You will need to find out 
such things as: what happened, when it 
happened, where did happen, why did it 
happen, is anyone else involved, etc.

• Employers need to tell their employees  
of the problem and give them the chance 
to put their case in response before  
taking action.

• Where appropriate, employers will need 
to provide the employees with written 
copies of evidence and relevant  
witness statements in advance of a 
disciplinary meeting.

• Employees have the right to be 
accompanied to all meetings that may 
result in disciplinary sanctions.

• Employees have the right to appeal any 
formal disciplinary decisions.

Everything in your policy must be clear, 
specific, fair and reasonable.

As discussed, the ACAS Code of Practice is 
not a law but it is important that your internal 
procedures are in line with the principles in 
the Code.

2. 
What should I 
include in my 
disciplinary policy?
It is not all about disciplining employees, but about 
working with staff to maintain high standards of 
conduct and encourage people to improve if they are 
falling below these standards.

Please Note
According to the ACAS Code of Practice, 
the companion should be permitted 
to address the hearing to sum up the 
workers case or confer with the worker, 
but they don’t have the right to answer 
questions on the employee’s behalf, 
address the hearing if the employee does 
not wish them to or stop the employer 
from putting forward their case.

!

Expert Tip
Our Employment Law Advisers can draft 
bespoke Contracts of Employment or 
Employee Handbooks to ensure you 
comply with your legal obligations, 
meet best practice and protect your 
organisation’s best interests.

Contact us to understand more about 
all the services we can offer your 
organisation.

 0345 226 8393

 worknest.com 

 enquiries@worknest.com
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Turning a blind eye and 
ignoring the problems will 
not make it go away. In fact, 
ignoring it may make it worse. 
You need to decide how to 
deal with the issue.

The first question you need to ask yourself is 
can it be resolved through informal means or 
do you need to launch disciplinary action?

For example, you may be confronted with an 
employee who has committed one minor act 
of misconduct (e.g. they have turned up two 
hours late for work), but has always
maintained a high standard of conduct and 
have a good disciplinary record. Before kick 
starting the formal procedure, the issue 
could be resolved by their manager having a 
constructive and private discussion with the 
employee about their conduct and explaining 
what needs to be improved to get their 
conduct back to the expected level. This may 
result in no more action being required.

However, some acts of misconduct are so 
serious that formal procedures need to  
be commenced.

3. 
Does it require 
disciplinary action?
Common problems that employers face on a day to day 
basis may be poor timekeeping, not obeying the dress 
code, swearing, misusing company equipment, theft, 
violence or dishonesty.

Expert Tip
Make sure your managers know how to 
spot any issues with employees’  
conduct to stop little issues escalating 
into larger problems.
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Here are the key steps you 
need to take:

STEP 1: CHOOSE AN INVESTIGATOR
You will need to decide who should carry out 
the investigation. Generally, it will be the line 
manager or someone from HR.

If possible, the investigating officer should 
have experience in carrying out these types 
of investigations and be available for the 
entire duration but if that is not possible, there 
is guidance and support available to you 
through our advisers.

STEP 2: UNDERSTAND THE ALLEGATIONS
The investigator will need to know what facts 
need to be investigated, what issues must be 
explored and what evidence needs to  
be collected.

STEP 3: CONSIDER SUSPENSION
Consider whether the employee should be 
suspended on full pay whilst the investigation 
is being completed. This action should 
only be taken in certain cases, for example, 
if there is a risk that the employee could 
tamper with evidence or continue to pose a 
risk to your business or to protect the safety 
of individuals. Also check whether there is a 
contractual right to suspend.

STEP 4: CONDUCTING INVESTIGATION 
MEETINGS
The investigating officer may need to hold 
investigation meetings with other  
employees that they believe have useful 
information in regards to the allegations, as 
well as with the person who is accused of an 
act of misconduct.

4. 
How do I investigate 
misconduct?
As part of the disciplinary process, an investigation 
must be undertaken to ascertain the facts.

How long and how thorough the investigation is will 
very much depend on the individual circumstances 
of the case. For example, if you have caught someone 
red-handed putting goods into their bag, then this 
may require less investigation. However, if you have 
a stock deficiency and have no evidence of who has 
committed the theft, this will require more rigorous 
investigation to determine who the culprit is.

Expert Tip
It is considered best practice that 
different people should conduct the 
investigation and any subsequent 
disciplinary or appeal hearings. However, 
depending on the size of your business, 
this may not always be possible.

Our Employment Law Advisers can help 
you to decide who is the best person to 
conduct the investigation.

Please Note
In cases of serious allegations of 
misconduct, the employer may need to 
inform external agencies, such as the 
Health and Safety Executive or the police.

!

Warning
Any suspension should be as brief  
as possible and should be kept  
under review.
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Investigation meetings are not easy. It will be 
particularly difficult for the person who raised 
the complaint or the person who is under 
investigation. Some witnesses to the alleged 
misconduct may be reluctant to speak as 
they fear some form of backlash. Therefore 
investigating officers must be skilled in 
putting people at ease and extracting all the 
necessary information.

Employees do not have a legal right to be 
accompanied in an investigation meeting. 
However, some employers do allow them 
to be accompanied by, for example, a work 
colleague or trade union representative.

The investigating officer should ask 
questions that challenge the credibility of 
the information being given, but they should 
not frighten the interviewee or put them off 
answering more questions. They should listen 
attentively and look out for anything that the 
person is not being open about.

STEP 5: GATHERING EVIDENCE
In many cases, it is difficult to ascertain 
what happened as often only the alleged 
perpetrator and alleged victim were present 
when the incident occurred. However, 
investigating officers must persevere to 
establish the facts and collect witness 
statements, written documents (e.g. 
attendance sheets) and physical evidence 
(e.g. CCTV).

In very exceptional circumstances, 
investigators can carry out a search of an 
employee’s desk, locker or belongings. 
However, there must be a legitimate reason 
for doing so. 

Expert Tip
It’s not an absolute requirement to get 
signed statements from the investigation 
meeting, but it is useful.

It is important that the investigation 
considers evidence which both supports 
and challenges the allegations. Each piece of 
evidence must be analysed, exploring what 
it shows, whether there are any doubts about 
its reliability, how it fits in with other evidence 
and if further evidence is required.

STEP 6: DELIVER A REPORT
An investigating office might need to draft a 
report of their findings, but it is not  
always necessary.

The investigating officer should suggest 
what the next steps should be, for example, 
disciplinary action, mediation, counselling or 
no further action.

Our Employment Law Advisers can help 
advise whether disciplinary action could 
follow and it will be the decision maker who 
will finally decide whether it is necessary.

Expert Tip
Always seek advice prior to carrying out 
a search.
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STEP 1: NOTIFY THE EMPLOYEE
You need to inform the employee of the issue. 
This should be done in writing. You should 
invite them to a disciplinary hearing. When 
doing so, along with all the housekeeping 
elements of telling them the date, time 
and place of the hearing, you need to give 
them enough information about the alleged 
misconduct and possible consequences.

You will also need to give them copies of 
the evidence that will be discussed in the 
hearing and inform them of their right to 
be accompanied at the hearing by a fellow 
colleague or a trade union representative.

STEP 2: HOLD THE HEARING
The disciplinary hearing will be carried out by 
an appropriate manager. This should
be carried out by a different person 
who carried out the investigation. At the 
disciplinary hearing, you should explain 
the exact nature of the allegations, go 
through the evidence and ask the employee 
questions. It is essential to allow them to 
respond to the allegations.

5. 
What is the step by 
step disciplinary 
procedure 
employers should 
follow?
Following the investigation, you may move to the  
next stage of the disciplinary process, namely a 
disciplinary hearing.

17



STEP 3: MAKE A DECISION ABOUT WHAT 
ACTION TO TAKE
Once all the evidence has been considered, 
you should adjourn the meeting   to make a 
decision as to whether and what disciplinary 
action to take. If it is necessary to carry out 
further investigations following statements 
made by the employee, these should be 
conducted before a decision is made.

When considering what the most suitable 
sanction is, you need to look at the individual 
case and think what is fair and reasonable. 
Ask yourself the following questions:
• How serious is the misconduct?
• Is it reasonable to impose a sanction?
• Is it clear from your disciplinary 

procedures what the potential sanctions 
could be?

• What is the employee’s disciplinary 
record like? Do they have  
current warnings?

• Are there any mitigating factors or 
circumstances? (e.g. many years of 
service, previous good conduct and were 
they provoked?)

• Does everyone do it? Is it generally 
accepted that people do this around the 
workplace? For example, swearing may be 
considered misconduct in an office, but in 
a garage, construction or manufacturing 
environment, it may be part of the  
work culture.

• What sanctions have you imposed in 
other similar cases? If you decide to 
dismiss one employee and only give 
another a first written warning for the 
same offence, you must be able to justify 
the decision. For instance, you have given 
only given a written warning as they have 
worked for you for 20 years, never had any 
issues with their conduct before and they 
are currently going through bereavement.

Please Note
Employers need to strike a balance – you 
should not delay the process longer than 
necessary but you will need to give the 
employee enough time to prepare for the 
hearing. 48 hours notice is considered 
to be the minimum amount of notice, 
depending on the seriousness and 
complexity of the issues.

!
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Written warning
If the evidence shows that an act of 
misconduct has been committed by the 
employee, you may issue a written warning, 
which will be placed in their personnel file.

This written warning should clearly outline 
the misconduct that occurred and the change 
in behaviour that is necessary, along with 
the duration that the warning will remain on 
their record (e.g. 6 or 12 months). You should 
also make it clear what the consequences of 
further acts of  misconduct are.

Final written warning
However if they do commit another act of 
misconduct or the first act of misconduct is 
serious enough (for example, it has caused 
serious harm to the organisation itself), you 
may find it appropriate to provide a final 
written warning.

You should tell the employee how long the 
warning is active for (e.g. 12 months) and what 
the potential consequences could be if there 
are more incidents of misconduct.

Dismissal
In misconduct cases, there are two types of 
dismissal.
• Dismissal with notice
• Summary dismissal

If you have given an employee previous 
warnings, you may decide the most suitable 
response to the misconduct is dismissal. 

6. 
What possible 
disciplinary action 
could I take?
Employers can take the following action:
• No action
• Written warning
• Final warning
• Dismissal
• Other types of action short of dismissal

You will need to notify the employee of your 
decision as soon as possible, explaining the 
reasons, the day their employment will end 
and their right to appeal.

Generally, employers should not dismiss an 
employee for one single act of misconduct 
unless it is regarded as an act of gross 
misconduct. If this is the case, they can 
be dismissed without warnings, notice or 
payment in lieu of notice.

For the dismissal to be considered fair,
• The employer has to genuinely believe 

that the employee had committed  
the misconduct;

• Show that they had reasonable grounds 
for believing this;

• When reaching that conclusion, carried 
out a reasonable investigation; and

• Dismissal falls within what is referred to as 
the “band of reasonable responses”  
(see below).

Remember, you only need to have a 
‘reasonable belief’ that the misconduct took 
place. It does not need to be proved beyond 
all reasonable doubt.

Warning
Employees with at least two years of 
service with you can submit a claim to an 
Employment Tribunal for unfair dismissal.
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An Employment Tribunal will consider all 
the circumstances of the case, including the 
employers size and resources. The Tribunal 
will look to see whether the employers 
response to the misconduct fell within the 
“band of reasonable responses”. If, in the 
Tribunal’s view, no reasonable employer in the 
circumstances would have dismissed  
the employee, the dismissal will be 
considered unfair.

The Employment Tribunal will also look 
to see if the employees have followed the 
ACAS Code of Practice. You do not need to 
follow it down to the letter, but broadly that 
you have investigated the matter, informed 
the employee of the issue, held a disciplinary 
hearing, allowed them to be accompanied, 
allowed them to respond to the allegations 
and given an opportunity to appeal.

Employees with at least two years’ service 
have the right to request a written statement 
of reasons for dismissal. Employers must 
provide this within 14 days of the request 
being made. If you dismiss someone who is 
pregnant or on maternity leave, they will have 
the right to this statement, irrespective of 
whether they have asked for it or their length 
of service.

Other types of action
As an alternative to dismissal, you may 
consider other types of action, such  
as demotion.

Expert Tip
Keep a record of the factors that were 
taken into account and the reasons for 
the dismissal in case your employee 
challenges your decision.

Warning
Actions, such as demotion, can only 
be taken if it is clearly specified in the 
employee’s Contract of Employment and 
the employee agrees to it.
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They must be acts that 
destroy the relationship 
of trust and confidence 
between the employer and 
employee, making the working 
relationship impossible to 
continue. These acts are 
known as gross misconduct.

In your disciplinary procedure, you should 
give employees clear examples of acts which 
will be considered acts of misconduct.

Examples could include:
• Theft
• Fraud or falsification of documents
• Violence or aggressive behaviour
• Bullying, discrimination or harassment
• Serious breach of trust and confidence
• Serious negligence which results in loss, 

damages or injury
• Serious incapability due to alcohol  

or drugs
• Unauthorised absence
• Serious breach of health and safety rules
• Serious insubordination

7. 
What constitutes 
gross misconduct?
There are some acts which are so serious or bad that 
they would call for dismissal without notice or pay in 
lieu of notice for a first offence may be justified.

Expert Tip
What constitutes gross misconduct 
may vary from company to company. 
For example, if you have a restaurant or 
cafe, health and safety is very important 
and therefore any breaches may be 
considered more serious than in  
other organisations.

It is also important to list anything that is 
specific to the business (e.g. not wearing 
Personal Protective Equipment).

Our Employment Law Advisers 
understand sector-specific issues and 
can help you draft bespoke policies to 
suit your business needs.
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It may be appropriate for the 
disciplinary process to be 
temporarily suspended whilst 
the grievance is concluded.

Other options may include dealing with both 
concurrently or even dealing with some of 
the issues at the disciplinary hearing when 
the issues raised as a grievance are effectively 
the employee’s defence or the subject matter 
of the disciplinary and grievance are in some 
way connected.

Whatever option you take, the most important 
thing to remember is that it is handled in a  
fair way.

8. 
What happens if 
an employee raises 
a grievance during 
the disciplinary 
process?
If you receive a grievance from an employee who is 
currently in the middle of disciplinary procedures, you 
should not ignore or disregard it. Your next actions will 
be dictated by the content of the grievance and the 
disciplinary process.

Expert Tip
The law does not specify what action to 
take. The ACAS Code of Practice does 
not offer much guidance.
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In your disciplinary rules, you 
may specify a deadline for 
appeal (e.g. they must appeal 
within 5 working days). They 
should be reminded that they 
can be accompanied by a 
colleague or a trade union 
representative.

The person responsible for the appeal should 
be someone who has not been involved in 
the investigation or the disciplinary hearing.

In the meeting, you should pay close 
attention to any new evidence and listen 
to the employee’s arguments. You should 
inform them of the decision in writing and this 
decision will be final.

9. 
I have made 
my disciplinary 
decision. Can  
they appeal?
If an employee thinks that the decision you have made 
is unfair or unreasonable, they may wish to appeal. They 
should tell you the exact reasons for the appeal.
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1. If defending a claim in an Employment 
Tribunal, the Tribunal will look to see if 
the ACAS Code of Practice has been 
followed. It is not legally binding, but if the 
employee succeeds in their claim and it 
is found that the employer did not follow 
the Code of Practice, the compensatory 
award may be increased by up to 25%! In 
addition, not following the Code could 
be used as evidence to show that the 
dismissal was unfair.

2. Before taking disciplinary action, 
employers need to conduct any 
necessary investigation to ascertain the 
facts of the case. As to what is necessary 
will depend on the case.

3. An employee may be suspended on 
full pay whilst the investigation is being 
completed, but this is only permissible in 
certain cases.

4. It is considered best practice that 
different people should conduct the 
investigation and any subsequent 
disciplinary or appeal hearings.

5. In cases of gross misconduct, an 
employee may be dismissed without 
warning, notice or payment in lieu of 
notice. It is particularly important that a fair 
procedure is followed in these cases.

10. 
8 things to take 
away
To summarise, here are 8 key things you need to know

6. Employees have the right to be 
accompanied to all meetings that may 
result in disciplinary sanctions.  
Therefore, this does not include 
investigation meetings.

7. The tribunal will look to see whether the 
decision to dismiss fell within the “band of 
reasonable responses”. If no reasonable 
employer in the circumstances would 
have dismissed the employee, the 
dismissal will be considered unfair.

8. Employees have the right to appeal any 
formal disciplinary decisions.

If you require any further advice or guidance 
on this topic, please contact us. We can 
help you tackle any Employment Law or HR 
challenge that you face in your workplace.

 0345 226 8393

 worknest.com 

 enquiries@worknest.com
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