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Question Asked Answer Given 

What is the process if you are making a position redundant and 
how does this differ? 

I'm not sure I follow the question I'm afraid. The process set out 
during the presentation is what you would use to make a 
position redundant. If it is just a single position, you still need to 
consult, consider pooling and look for alternative employment. 

I have a pool of two which I am looking to reduce to one. The 
workers have very similar skills and attendance and disciplinary 
records. What criteria should I also be looking at? 

If you don’t have any records which measure the quality and/or 
quantity of the work they do, it is tricky. Inevitably you will end 
up having to make some subjective analysis of the qualities and 
the skills of the person. This could be done by breaking down 
performance into subcategories, each of which can be 
assessed separately by reference to some pretty detailed 
scoring guidelines. If guidelines are provided, the scoring is 
carried out by more than one manager to eliminate the 
possibility of bias or animosity, and the manager provides an 
explanation as to how the score has been arrived at, then this 
will all carry weight and go towards reasonableness. 

What determines whether settlement agreements are used in a 
redundancy situation? 

It's up to individual employers. Essentially it’s a commercial 
decision. In my opinion, settlement agreements are best used 
when giving employees more than just statutory redundancy 
and notice entitlements. 

A variable hours employee reduced their base hours in February 
2020 and was furloughed in March. So their February / early 
March [pay] was quite a lot lower than previously. Calculating 
furlough, we followed guidelines and used the same period in 
2019. This means even at 80%, their wage went up over 
February/March. Do we use their furlough pay made up to 100% 
to calculate redundancy? This would be much, much higher than 
what they would have earned if they had been working. 

In a nutshell, for employees who work irregular hours, a week's 
pay is calculated by taking a 12-week average of remuneration 
looking back from the date immediately BEFORE they were 
placed on furlough.  

We have an employee who's been working from home since 17 
March and is now on sick leave. Can we make them redundant 
while they're off sick? 

It is possible to make employees redundant whilst off sick but 
they should not be selected just because they are off sick. You 
will also need to follow the usual fair processes and 
procedures, including consulting with them. 

Can we have the slides please? 

If you make someone redundant, but they find another job, 
starting half way through their redundancy notice period, is the 
employee still entitled to the redundancy payment? 

I'm afraid this is not an easy question to answer. The employee 
can still be eligible for a redundancy payment but will need to 
give written notice to their employer within the "obligatory 
period of notice" terminating their employment on an earlier 
date than it is due to terminate under the employer's notice. If 
the employer only gives the employee their minimum 
entitlement, the obligatory period of notice will be the 
employee's actual notice period.  

What is the consultation process if we only have 18 staff in total 
and are looking to reduce by four or five? 

There is no minimum consultation period here but I would 
expect it to last a couple of weeks in order for you to properly 
consult about the redundancy situation, pooling, selection, 
scoring and alternative employment. 

Can we change our employees' working hours during this difficult 
situation while staff is reduced? And what can we do if they 
refuse? 

Yes, you can but you would need to discuss this with them and 
gain agreement. If they refuse, explain that might mean you are 
forced to make redundancies instead. Faced with that prospect, 
they may be more willing to agree. 



What's the risk of not consulting everyone in the pool? We need 
to reduce from seven to six and it's very obvious who would be 
selected. He has one year's service. We don't want to unsettle 
everyone else, so are minded to do a desktop selection process 
and just consult with him, not the others. 

There is very little risk in just selecting the employee with one 
year's service provided he is not the youngest employee. You 
could just invite them to a meeting and explain that you don’t 
have enough work, so unfortunately you are letting them go. 
They would be entitled to notice pay. 

How do you justify bumping if there are two admins in different 
teams? 

Bumping is at the employer's discretion, so if you don’t think it's 
appropriate, then record the reasons why in your business case 
or during consultation. 

Can you make someone redundant while they are furloughed? 
Yes. We've covered this issue in more detail in this blog: 
https://elliswhittam.com/blog/furlough-v-redundancy-can-
employers-make-job-cuts-while-funding-is-available/  

What information should be included in the first letter of intent of 
redundancy to the employee? 

The first letter should be an "at risk" letter which confirms that 
you are considering possibly making redundancies. It should 
explain why that is a possibility and where in the business roles 
may be lost. There is an example of an at risk letter on our 
Back to Business Hub, which can be accessed via our main 
Coronavirus Advice Hub.  

Can we invite employees into the office to attend redundancy 
consultations if they are on furlough leave? Yes. 

Will you be discussing subcontractors, as I know there is a finer 
line now between a subcontractor and a worker. We have a 
physiotherapy clinic where two physios both work two days a 
week. We have a total of five physios but need to make two of 
them redundant as COVID-19 has had a major impact on the 
clinic. We are reducing our space from two rooms to one, so now 
only have space in the clinic for three physios. I know for a 
subcontractor we can just terminate their contract, but we are 
worried that they will say they are classed as an employee and 
be difficult (as the person we have selected is very much like 
this). Thanks. 

No, unfortunately subcontractors are outside the scope of 
employment law. 

We have an employee who changed his role just before furlough. 
He agreed to a reduced work week to three days per week. We 
have now, due to the reduction in work, consolidated within 
another area. Does this affect our ability to make him redundant? 

The fact that he previously agreed a reduction in days/hours 
would not prevent you from making him redundant now. You 
would still have to demonstrate a reduction in requirement to do 
work of the particular kind he is employed to do and then follow 
a fair process, including consultation, pooling and selection (if 
appropriate) and consideration of alternative employment. 

Are there any changes for apprentices? 

The law around apprentices has not changed in recent years. 
Whether or not an apprentice can be made redundant depends 
on which country you are based in (England, Wales or 
Scotland) and what sort of contract you have with the 
apprentice. 

If we make a position redundant and offer a new role, is the 
employee entitled to redundancy pay or would this be seen as 
continuous employment? 

If the employee accepts the new role on a permanent basis, 
then they will not have been dismissed and will not be entitled 
to a redundancy payment. 

My question is around suitable alternative employment. 

I’m making a senior full-time chef redundant. However, we will 
need a part-time chef de partie — it’s a lower-ranking role, about 
30% lower income, 30% less hours. The manager being made 
redundant has expressed interest in taking this role. We would 
prefer not to offer it because his performance has also been an 
issue. 

It seems that if we do offer it as alternative to redundancy, it 
could be seen as unfair. And if we don’t offer it as a suitable 
alternative, it could also be seen as unfair. 

We have a duty to consider alternative employment, but are we 
obliged to offer this role to him? 

I'm a little confused as you mention making a full-time chef 
redundant but then also a manager being interested in the chef 
de partie role? If the full-time chef has expressed an interest in 
the role, it seems to me that there would be good grounds for 
offering it to him; if he was a senior full-time chef I don't see 
why he wouldn’t be able to carry out the role of chef de partie. 
The manager is different as his role now is, presumably, quite 
different to chef de partie. Whilst you can make the manager 
aware of the role, I don’t think you have to offer it to him, so 
could appoint the best person for the role. You may want to use 
a short interview process to appoint into the role if more than 
one person is interested. 

Can financial reasons be used as a business case? Yes. 

Is length of service a fair selection criteria? Last in, first out? I think it is fair as one of four or five criteria but not on its own 
as it is potentially discriminatory on the grounds of age. 



How do you fairly identify selection criteria when you are 
combining two work areas into one due to reduced demand? 

Presumably there will be some which are common to both 
areas, things like attendance record, punctuality, length of 
service and disciplinary record, which could be used. Assessing 
performance will be difficult and may well depend on the sort of 
work you need doing moving forward. You could try and set 
some criteria with clear guidelines to try and measure how you 
think employees will perform in the new roles but this can be 
tricky. 

Is there an unambiguous definition between those with 'acquired 
rights' and 'casual' employees in terms of redundancy? 

I presume you mean between workers and employees and no, 
there is no unambiguous way to determine between the two. 
The issue of employment status involves an assessment of the 
specific facts of each case against the numerous tests that 
have been set out by case law. 

Can I just ask if the four-week trial can be extended in any way? Yes, if agreed between employer and employee. 

How quickly after completing the consultation and notifying an 
employee that their employment is terminated do we have to 
process their final pay including the statutory payments? 

It is normally done shortly after they leave or on the next payroll 
run but the law does not specify a time frame. 

How do you deal with employees signed off sick during the 
consultation period? 

You have to make sure you keep them involved as much as 
possible. You should write to them in the same way you would 
other employees. If you are holding virtual meetings, then make 
sure they are invited. If you are holding face-to-face meetings, 
then contact them afterwards and conduct the same meeting 
with them via telephone or other electronic means. 

Where their line managers are also at risk of redundancy, how 
can you fairly assess performance and ability of the team who 
are at risk? 

The idea of having objective criteria is that very little of the 
manager's subjective opinion goes into them, so on that basis it 
doesn’t matter. If that is not possible – perhaps because you 
don’t have any records which measure the quality and/or 
quantity of the work they do – you could break down 
performance into subcategories, each of which can be 
assessed separately by reference to some pretty detailed 
scoring guidelines. If guidelines are provided, the scoring is 
carried out by more than one manager to eliminate the 
possibility of bias or animosity, and the manager provides an 
explanation as to how the score has been arrived at, then this 
will all carry weight and ensure the scoring is as fair as 
possible. 

What is the requirement to take redundant employees back if 
business circumstances change for the better? 

There isn't one. Once employment ends, you are under no 
obligation to take employees back even if circumstances 
change. If you want to, that's entirely up to you. 

Is salary a fair criteria where redundancy is being made to reduce 
costs? 

Very interesting question. On the face of it, salary appears 
objective, but younger workers tend to be paid less, so using 
salary as the lone criterion would probably be indirectly 
discriminatory on grounds of age. Also, don’t forget that if you 
are looking to dismiss the highest earners, their redundancy 
and notice pay will cost you more. Also, be careful of a talent 
drain; the most highly paid are usually, although not always, 
your best workers. 

Do you only share employees' own scores with them, not the 
whole pool's? 

I would share the scores of the whole pool but redact the 
names of individuals so that the employee can see where they 
sit in the league table. 

If someone's role is  made redundant and they are offered to go 
for a more junior role, would salary need to be maintained at the 
same level? 

No, you can offer the alternative role on whatever terms best 
suit the business. 

If someone's on furlough, can an employer claim redundancy 
notice pay under furlough scheme? 

You cannot claim redundancy pay under the furlough scheme 
but it can be used for notice provided that the employee 
remains on furlough during the notice period. 

Is it possible to change a contract to part time without paying 
redundancy and entering into a consultancy contract for other 
work? 

This is actually a very difficult area. There is much legal debate 
about whether a move from full-time to part-time hours 
constitutes a reduction in work of a particular kind. It will 
probably be a question of degree; a few hours' cut probably 
isn't enough to make it a redundancy, whereas a reduction in, 
say, half might count. I would suggest taking advice given this 
is such a tricky area. 



When is an acceptable length of time to advertise for a position 
that has previously been made redundant? 

That depends. Given that redundancy is due to a reduction in 
requirement to carry out work of a particular kind, I would 
suggest you would need some change in circumstances – an 
increase in new business for example – to justify now looking to 
recruit. If you made a role redundant and then looked to recruit 
into the same role without a change in circumstances, a 
Tribunal would probably find that the redundancy was a sham 
and did not meet the required statutory definition. Having said 
that, an employee has three months from the date of 
termination to make a claim for unfair dismissal, so that could 
perhaps be used as a backstop. 

Because of the current situation, we had to reduce staff (furlough 
and flexible furlough). As a consequence, some of our employees 
are requested to change their normal working hours for the time 
being (or alternate every other week). We don't know yet how 
long it will last, so I was wondering if they can refuse to comply 
and, if so, what is our alternative? Redundancy? Disciplinary 
action? 

I would not recommend disciplining someone for refusing a cut 
in hours. If they won't agree, you could say that you will have to 
look at redundancies instead, which may well persuade them to 
change their mind. Failing that, there are mechanisms for 
forcing through changes to terms and conditions of 
employment. There is a guidance note covering the process on 
the Back to Business section of our Coronavirus Advice Hub 
which gives full details. 

I am looking for some advice regarding a long-term member of 
staff who has been off sick with cancer for 23 months. She is one 
of my managers and I need to find a solution to replace her. I 
could give her a day’s work from home but the manager's role is 
full time. Can I change her contract? Can I ask her to step down? 
How do I do this professionally without harming the charity? 

Given the length of absence, I would suggest looking at a 
medical capability procedure. However, this can be complex 
and difficult, so please take advice first. 

If you can use attendance records for the last 12 months, does 
this apply for disciplinaries in the last 12 months or is it only 'live' 
warnings? 

For disciplinary records, you would normally only use 'live' 
warnings. 

We have two staff members doing different roles in same 
department. If we decide to end one's employment due to 
reduced work, what would be the procedure? One has worked for 
us just over two years, the other under two years. 

The process will depend on how close the employee is to two 
years' service. With less than 103 weeks' service, they don’t 
have the right to claim unfair dismissal, so you could just let 
them go if they are below that number. Just be careful they are 
not the youngest of the two, otherwise that could be 
discriminatory on the grounds of age. The alternative is a full 
process as I set out during the presentation – consultation, 
pooling, scoring and consideration of alternative employment. 
For details on the exact process, please visit our Back to 
Business Hub accessed via the Coronavirus Advice Hub as 
that contains guidance and template letters on what to do and 
when. 

What is the minimum consultation period for a single post 
redundancy? 

There isn't one. The process and time frames just need to be 
reasonable. 

We have six employee, all on furlough, and we do not need them 
back. All have less than 2 years' service. Is this okay without 
putting everyone at risk? 

Yes, that would probably be fine. If they do the same job as 
other employees though, just be careful that none of the six are 
amongst the youngest employees. Essentially what you are 
doing here is 'last in, first out' and that does penalise younger 
workers and can be discriminatory on the grounds of age. 
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