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Question Asked Answer Given 

We are a cleaning company and our colleagues work at different 
client sites and are employed to work on those sites. Do we have 
to collectively consult if 10 different sites are closing due to 
COVID-19 but the sites are different clients? 

I'm not sure of the numbers involved but if any site has 20+ employees, 
you will have to collectively consult. If they do not, then question is 
whether each site is a separate establishment and whether the numbers 
should be aggregated. If there is any crossover in employees between 
sites, even if they are for different clients, then I think they should be 
added together for the purpose of collective consultation. If there is no 
crossover, you may well be justified in treating each as a separate 
establishment. 

If a suitable vacancy arises after redundancy is confirmed, can 
the payment be retracted if they are successful for the new 
position?  

Yes. If employment continued, there would be no reason to make 
a redundancy payment.

For collective consultation, does the 30/45 days start to count 
down from the announcement or after the election of employee 
reps? 

It starts after the provision of certain statutory information to the reps. 
The information required is as follows (the following written information 
must be provided as a minimum): 
1) The reasons for the proposed dismissals.
2) The numbers and descriptions of employees whom it is proposed to
dismiss as redundant.
3) The total number of employees of any such description employed by
the employer at the establishment in question. 
4) The proposed method of selecting employees who may be dismissed.
5) The proposed method of carrying out the dismissals, with due regard
to any agreed procedure, including the period over which the dismissals
are to take effect.
6) The proposed method of calculating the amount of any redundancy
payments to be made (over and above the statutory redundancy
payment) to employees who may be dismissed.
7) "Suitable information" about its use of agency workers.

To what extent does a reduction in working hours count as 
redundancy? 

This is a very tricky issue. Looking at the third definition of redundancy 
("a reduction in the requirement of employees to do work of a particular 
kind"), the question will boil down to whether a Tribunal thinks part-
time work is different to full-time work. Given there is no satisfactory 
authority on the point, you could see it going either way. It may well be 
a question of degree. A slight reduction in hours may not be enough to 
count as a reduction in a particular kind of work, but a wholesale 
reduction might. 

If a business has started a consultation with under 20 employees 
and then there is a need to make more redundancies, does it 
need to retrospectively elect reps for the individuals in the 
active consultation? 

If the first batch of redundancies have been completed, i.e. notice 
served, then I do not believe you need to elect reps for that and 
retrospectively consult. If the first batch was still at the proposal stage, 
or some very early consultation had taken place, I think there is a strong 
argument that the two cohorts should be added together, and collective 
consultation should take place about both. 



At what point do you elect employee reps (as this would inform 
employees that changes are coming) and how quickly would you 
need to start consulting? 

The consultation will always start with an announcement that you are 
considering making redundancies. It would be at this point that the 
election process for employee reps should take place, as formal 
consultation cannot begin until they are in place and certain information 
(as explained above) has been provided to them. Once they are in place 
and the information has been provided, the timetable for consultation is 
something to be agreed between the employer and the reps. 

If a role is identified as an SAE (suitable alternative 
employment), do we have to offer it to that person if there is 
only one individual at risk and one role, or can we go though 
some form of assessment to determine suitability? 

It will really depend on how similar the roles are. If the job is virtually 
identical, it will be very difficult to demonstrate to a Tribunal that it was 
reasonable not to offer it to the at-risk employee. If the role is quite 
different, then you still have some commercial latitude to make the best 
appointment for the business and that may mean interviewing other 
candidates. 

How do attendance records compare when some staff have 
been unfurloughed? Some of these staff may have traditionally 
bad attendance records, but if they have been on furlough for 
six months, they have an advantage. Can you discount the last 
six months and use the 12 months before furlough? 

You will want to make a fair and appropriate comparison, so that would 
possibly mean looking back to the 12 months before a proportion of 
employees were furloughed. 

In regards to establishment for collective redundancy, if I in HR 
was making five people redundant and two weeks earlier 
Finance were making 18 people redundant, would I need to 
undertake collective consultation or would the different 
departments with different management be considered 
different establishments, even if they are based in the same 
location? 

If the HR and Finance teams are based at the same site, I think that 
there should be collective consultation for these two sets of 
redundancies. When employees are based at the same geographical 
location, it will be very difficult to persuade a Tribunal that different 
departments amount to different establishments for the purposes of the 
collective consultation legislation. 

We have an employee who works irregular hours. She has a 
basic work pattern, plus or sometimes minus ad-hoc hours as 
required. In February 2020, her 'normal' hours were reduced by 
25%. She has been on furlough since the end of March and we 
have taken the decision to make her redundant due to a 
contraction in our business. 

Because her hours and pay were irregular, her furlough pay was 
based on the corresponding month the previous year as per 
HMRC guidelines. This means that even at 80%, she was being 
paid significantly more than she would have been paid had she 
been working her new reduced base hours. 

We are not clear what to use as the basis of 12 weeks' pay to 
calculate the redundancy payment. HMRC guidance suggests we 
use the furlough pay, made up to 100% (i.e. what she earned 
over those 12 weeks in 2019). However, this is significantly more 
than what she would have earned if she had not been 
furloughed, which doesn't seem the correct thing to do. It is also 
a significantly higher cost to the business. 

The HMRC guidance may be slightly incorrect. On 31 July, the 
government introduced new legislation aimed at ensuring furloughed 
employees do not lose out when calculating redundancy and notice pay. 
In a nutshell, for employees who work irregular hours, a week's pay is 
calculated by taking a 12-week average of remuneration looking back 
from the date immediately BEFORE they were placed on furlough. 

If an organisation does not have a recognised union, does the 
Trade Union and Labour Relations Act apply? Yes, it applies to all employers. 




